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" sirMadam,

l'an_]j'igirected' to forward herewith for immediate compliance/necessary action a copy of
judgement/é?'der dt. 28/06/2021 passed in the above noted case by Hon'ble Mr. Justice

J.R. Midha of this Court.

Other necesséry directions are contained in the enclosed copy of order.

Yours faithfully

~ (/ l /\ r
Admin.Officer (Judl.)Crl.-lI

for Registrar General

Encl: Copy of order dt. 28/06/2021
© . And memoof parties.

.

AN




Iy B
LI _
4 .
.
ot ~y .
T s : ’
£ o
! S :/
Yo

'-\

"IN THE HIGH COURT OF. DELHI AT NEW DELHI
o - CRL. MISC. (CASE) NO. -~ OF 2013

%8

SN THE MATTER OF::

_SUNIL.T.YAGI .~ _PETITIONER.
- *VERsus' "

STATE S .
GOVT. NCT OF DELHI &ANR - ..RESPONDENTS

MEMO OF PARTIES '

- SH. SUNIL.TYAGI:

. Slo SH. ISHWAR TYAGI,
NEW 301, PRABHAT NAGAR,
7 NEAR SAKET, MEERUT UP

AlSOAt T ’ '
A-601, SHIV' SHlVAM SOClETY
OSHIWARA, ANDHERI WEST, - - o o '
3 MUMBAI MAHARASTRA . ; ‘ ...PETITIONER

VERSUS

STATE GOVT NCT OF DELHI.

SH..I BHUPINDER PAUL GL GUPTA R
S/O SHRISOHAN LAL, .~ & aw = i

'R/0 10, FRIENDS COLONY (WEST) AT
_ MATHURAROAD, . o :
N NEW DELHI-110085. ~ ~ - " RESPONDENTS

e
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DATED: 02013 .~
| - . < THROUGH

AJAYIN ‘RSANGWAN,
'  ARUN\RATHI,
TARUNESH KUMAR & DUSHYANT YADAV

- . Advocates for the Petitioner
Lo . 183, Cawyers Chambers,
- Delhi High Court,

- New Delhi- 110003
. “MOB: 0811164628
g .EAnroIII No.D- 1353/2001_‘- :




. THE HIGH COURT OF DELIX AT NEW DELHI

: % Date of Decision: 28" June, 202'i -

+ CRIL.M.C. 53%8/2013 ' , ,
QUNILTYAGL Petitioner -
- Through: M. Ajayinder Sangwat,
Mr. Raj Kumar Sharma,
Mr.  Arun Rathi ~ and
Mz. SQumminder ~ Paswan,
Advocates '

_ Versus o
GOV'T OF NCT OF DELHI & ANR e Respondents:
. Through:  Ms. Nandita Rao, ASC (Crl.)
: : with Ms. Gayatri Virmani and

Mr. Amit peswani, Advocates
Mr. Rajshekhar Rao, Senior

Advocate as Amicus Curiae

with Ms. Aanchal T jkmani,

Advocate .

Mr. Vikas Pahwa, Senior

Advocate . with as Amicus
Curiae  With Ms. Raavi
Sharma, Advocatc S

Mr. Nikhil Goel, SPP with

Mr. Vinay Mathew, Advocate | . -

+ CRL.M.C. 443 /2013 _
TANMAY KUMAR : ... Petitioner

Through:  Dr. L. S. Chaudhary,

Advocate  with Mr. Ajay

Chaudhary, ~Mr " Vishesh

Kumar, MI. parambir Singh, -

M. Anurag Singh Tomar and

Mr. Veeresh Choudhary,

_ Advocates

' versus - ‘:
STATE - - ...... Respondent

CRLIM.C. 5328/2013 & CRL.M.C. 4438/2013 | pugelofi8s.
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Through: ~ Ms. Nandita Rao, ASC (Cil.)
with Ms. Gayatr Virmani and
Mr. Amit Peswani, Advocates
Mzr. - Rajshekhar Rao, Senior
Advocate as Amicus Curiae -
with Ms. Aanchal Tikmanti,
Advocate -
Mr. Vikas Pahwa; Senior
Advocate with  as Amicus
Curige  With Ms. Raavi
Qharma, Advocate . .

- Mr. Nikhil Goel, SPP with
Mr. Vinay Mathew, Advocate

CORAM: < .
HON'BLE MR. JUSTICE J.R. MIDHA
JUD G_MENT(ORAL)

1. The requirements of justice give an occasion for the .

development of new dimension of justice by evolving juristic
principles for doing complete justice according to the current needs
of the Society. The quest for justice in the process of administration
of justice occasions the evolution of new dimensions of the justicb.;
J.8. Verma, J., in his Article «New Dimensions of Justice”, (1997)
3 §CC J-3 observed that:
« Justice s the ideal to be achieved by Law. Justice is
the goal of law. Law is a set of general rules applied in
the Ldministration of justice. Justice Is in a cause on
application of law to a particular case. Jurisprudence is
the. philosophy of law. Jurisprudence and Law have
ultimately to be tested on the anvil of administration O ‘
justice. ‘Law as it is ' may fall short of ‘Law as it ought
10 be' for doing complete justice in a cause. The gap
Letween the two may be described as the field covered
by Morality. There is no doubt that the development of .
the law is influenced by morals. The infusion of morality

CRL.M.C. 5328/2013 & CRLM.C. 4438/2013 Page 2 of 185
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\ ey, 2021, this Court allowcd the both peuuons and quashed |

lhg ﬁ%’pugncd orders ‘dcclarmg the petitioners ‘as Proclazmed

»

“ - Puring the course of the hearing dated 27" Névember 2013,
.A:;‘:j‘;-’l (mpal Subr amdmam lcamcd sepior counsel prescnt in Court m

some other case. pomted out that the orders under Sccuon 82 of the -
Code of Criminal Plocedurc (hcrcmaﬁm rcfcrrcd to as CrPC or the
Code) were pa%ch ina routme manner and guldehncs are ncccssary
1o ensure that orders under Scctlons g2 and 83 CrPC: are pdSSCd after
following due process of 1aw It was suggestcd that gu1dchnes be

)

laid down by this Court in this regard. _
4. Vide order dated 07" March, 2014 M. Sulmder S. Rathi
chi%trar Delhi High Couﬂ who was then postcd in Delhi State :'
].cgal Services Auth(n ity (DSLSA) and had done extensive rescarch ,
on the subject, was requested 10 submit his rcscarch papers. M.
Rathi submitted his research papers ‘along w1th thc draft of the
suggested g guidelines. As the matter- ploglesscd Nh Raihi ‘;ubmmcd :
his first report which was conmdcmd by Delhi Pohce as well as. (,BI -
and after thorough dehbelatlonb he submitted hlS I*mal Report{
before this Court. M. Rdthl in his report has dcalt with the
- provisions relating to the declaration of a Proclazmed Oﬁ’ender at the - "
stage of investigation as well as ‘trial and pogt conviction. Mr.
Surinder . Rdtm has also shared a Research Papc1 mlcd Umﬁcd‘.' -
Criminal Justlce Systcm (UCIS). U(,J S aims at achicving & unmudr ,

digitization of cr [iminél mvcshg,ahon system right: from ‘Lhc s’tage of

registration of MR and mchhg,atmn till up to trial and appcal along

CRLM.C. 5328/2013 & CRLM.C. 44382013 | * Page 4 of 185 .




n duty holders 1nclud1ﬁﬁ

with seamless exchange of ddt"t betwee

Police, Jqdiciary, Prisons, Prosecution, Forensics, Legal Services
and others, at all stages. -
5 Mr.-Dayan Krishnan, Mr. N. Hdnharan Mr. Vlkas Pahwa, Mr
Rajshekhar Rao, Senior Advocates; Mr. Surinder S Rathi, O‘%D—

cum-Registrar, Delhi High Court; Mr. Rajiv K. (Jarg Advocate and

prof. (Dr.) G.S. Bajpal, Vice Chancellor, Rajiv (Jandl'u National Law' '

University, Patiala (former Professor of Criminology. and Criminal

Justice, National Law. University, Delhi) assisted this Court as amici

curiae and submitted valuable suggestions 10 assist this Court in g

framing the guidelines. v

6. Vide order dated 21% NOVGl nber, 2014, this. Court dlrcctedv :

Delhi Police as well as CBI to file the status reports Wlth rcspcct to

the Proclaimed Offenders. Delhi Police and CBI havc ﬁlcd their -

respective status reports. As per the status report of Delhi Pohce,

crsons have been declared Proclaimed persons out of which

18,541 p

85,

6000 Proc Proclazmed offenders Were accused of heinous crimes. As-

d persons as

reg ards to CBIL, 820 persons werc declared as Proclaime

on31% Dec
193 Abscondcrs were arrested.

7. Vide order dated 317 July, 2019, Delhi policei and CBI were

ember, 2014 out of which 184 Proclain.ded offenders and

directed to file fresh status reports. As per the fresh status reports. of
the Delhi Police, numbm of Proclaimed persons have mcleased to
26,532 as on 31" %cptembm 2019 out of whmh 3826 Procla_zme,d

offenders. have been arrested, prosecution has bccn Jlaunched against

1’601 Proclaimed of/enders and plopcmcs of 28 Proclaimed

CRLM.C. 5328/2013 & CRL.M.C. 4438/2013 ! page 5 of 185




offenders have been attached. As regards CBI,

persons have been declared as Pro

Japuary, 2015 10 31 Octob(n 2019 out

proclaimed

Proclaimed

offenders have. been: arrested,

further 793 accu%cd

claimed offenders bctW(:cn 01

of whmh only 68

properties of ’21

offenders have been attached and prosecution has bcen

launched against 2 Proclaimed Offenders under

8. Vide judgment dated 07" January 2021,

Secuon 174A IP(-,.
this Court dlrecied

Delhi Police as well as CBI to constitute an Internal (,ommlt‘Lcc to

formulate the suggestions with respect to the

Delhi Police as well as CBI have com

Proclauned ()fﬁcer

plied with the orders and have

qubmitted their reports contouring their suggestlons with respect to

Proclaimed

9.  This

Ploclaimed Offe
PC wh1ch is punishable for a perio

f a person under Artlcle 21 of the Constitution of

life and liberty ©

Offender.

Court_is of the v1ew that

nder le

a5 been declared as @ Proclaimed '()['ender it i

ha

o all reasonable efforts to arrest him and attach his properties

to mak.

regard in ex

with Section 483 CrPC and Artic

482 of the C

declarin

ads to a serious offence under

erson as a

Qection 174A

hat the process under Sections _2

e ——

as well as Jaunch prosccution under Section 174A IPC.

ercise of inherent powers under Se

10. This Court considers it necessary to issue directions in this.

ction 432 CrPC 1'ead

le 227 of the (,onsmutlon Sectlon

odc of Criminal Procedure empowers 1h1s Court: to make

CRL.M.C. 5:328/2013 & CRL.M.C. 4438/2013

Page 6 of 185
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HULh oii¢ lers as may be necessary to sccurc the ends of Justlcc in

"zusc of the inherent pOWCIS. Section 483 of the Code of

anmal Pxoccdme 1973 casts a duty upon every High Court to

exercise its continuous supcumcndcncc over 1he Trial Court% to

ensure that 1hc1c is an cxpeditious and p1opel d1sposa1 of cases.

Article 227 of the Constitution also confers on this Court the-power

of supcrimendcncc over all subordinate courts in relation to which it

excrcises jurisdiction. The paramount con%1derat1ori= behind vesfing _

such W1dc power of super intendence in this Court 1s to keep the path

of justice clear of obstructions which might 1mpede it. It is’ thﬂ o

salutary duty of this Court 'to prevent the abuse of the process,

miscarriage of _]LISUCC and to correct the jrregularities in the judicial

process.

Submissions 0[ Mr. Da}gah Krishnan, Senior Advocate as Amicus

Curiae

1. Oneofthe fundamental foundations of criminal justicé system
in India is that the accused of an offence has to be prcscnt during the
entire proeess Of the criminal trial. The concept of ex-parte trial 18
alien to the Indian legal system as well as the fundamentals of a fair
wrial cnshrined 1n Article 21 of the Constitution of Indla. The
presence Of the accused is necessary both for the framing of the
charge and for recording of cvidence during the trial.

12.  The Criminal procedure provides different kinds of processes

for appearance of accused/suspect which are both compulsive and

non-compulsive, as detailed hereinafter. These processes are used by -

Courts and Police for sceking the presence of the accused before it .

CRLM.C. 53282013 & CRLM.C. 4438/2013 ' Page 7 of 185




f’m thc trial. Over 1hc years,. two peculiar ploblems have arisen

nng these compulswc Proccsses. On_one hand people are - -

Wh
Wi Ll

iion of warrants. On the other hand; a laanumbcr of people

"w;clazmed offenders wnhoui proper serv1ce of summons 01,“" ST

«]io have been declared proclaimed offenders ensure 'that their trials =

" are indefinitely delayed.

13.  There is an urgent need to balance the interests of the society

on one hand to ensurc that these Proclaimed oﬁ’enders are bought to '

book, and the interests of accused on the other hand that they do not
have to face the indignity of being declared a proclazmed oﬁ‘ender
without having known about the factum of issuance of summons: of
execution of warrants against t‘hen-l by a Court of law. It is .
respectfully submitted that it is imperative, thereforc that the court
issucs guidelines to ensure that a proper procedure is put in plaée
with the use of modern technology to achieve the above.
14. Chapter VI of the Code of Cnmmal Procedure p10v1dcs for
“processes 10 compel appearance Cnaptu VI of thc Code . 13
divided into four parts:

Part A — Summons ( Sections 60 — 69)

Part B — Warrant of Aucst (Sections 70- 81)

Part C— Ploddmdtlon & Attachment (Sccilons 82-86)

Part D — Other rules regarding processes (bcctlons 87 — 90)
5. Part — C of Chapter VI of the Code rclatcs to coc1c1vcl
measures which can be employed by the Court to apprehend‘ a
person in‘respect of \-Nho&m a warrant of arrest has bcien issued under

Section 73 of the Code.

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 Page 8 of 185



16.  Once the Court is satisfied that any per%on agamst Whom

warrant has

5o that such warrant cannot be executed, thun the (,ourt can issue a

proclamation against such person & and the said proclama‘mon needs 10

be duly published in some conspicuous part of (2) the town or village

where such person ordinarily resides, (b) -house or homcstcad in

which such person ordinarily resides or to some conspicuous part of
such town or village, dl’ld ((,) of the Court-house. Addmonally, 1,Lhc R
Court seems fit, a copy of the proclamation shall be published i in'a. S

daily ncwspaper circulating in the place in which such person

ordinarily resides.

17. For issuance of a prodamation under Section: 82 of the Code,

i is necessary that the Court has to be satisfied .on the basis of

material that a pc1son dcsp1te having knowlcdge of proccedmg is

avoiding the process 1ssued The Madras Ihgh ‘Court in Nacht

Exports v. Thiruvengadam & Sons, 2008 Crl.J (NOL) 278 (Mad.)
héld that the concerned Court should consider factors such &s “the

accused was well aware of the NBW of arrest, issued against him,

and also regarding the efforts taken by the officer concerned for s

execution, and that obviously the jccused was evading ar rest, by, :

adopting foul play or tactful means.”

18, Under Scction 82(3) of the Code, once-a ploclamauon 18

issued by the Court In accordance with Section 82(2)(1) of the Code,

4 statement by the Court issuing proclamation to the cffcct that the”

proclamation was duly pubhthd shall be. ucatcd as conclusive )

cvidence that the proclamation was pubhshcd on'such date. Undcr

CRL.M.C. 5328/2013 & CRL.M.C. 443872013 ., Page 90f 185

25 been issued by it, has absconded or 1s conccahng hnmcll

i




K ‘%,'%’;82(4) in respect of specificd offences, thirty -days after

pnhhc al,on of the proclamation, the Court, after making such
-'-*n'-'lmw or inquiry as it thmks fit, can pronounce the person a
proeliimed offender and makc a declaration to that effect. Under
_Sectidn 82(5) of the Code, the declaration under Section 82(4) that
such a person is a proclaimed offender is also subject to Section |
82(2) and 82(3).

19. Under Section g2 of the Code, the Court is requifed to be
satisfied that the warrant could not be exccuted because the person
has absconded or 18 concealing hlmself bcfore issuing. a
proclamation, and also subsequently before declaring, him to be &
p;oc]azmed o/fender Similarly, by the virtue of Section 82(5), the
CQnCCI‘lled Court 18 1cqu11cd to satisfy itself again at the stage of
declaratiori of a person as proclaimed offender under Section 82(4)
that the concerned accused has absconded or is concealing himself to
avoid the execution of the warrant or the p1 oclamation.

70.  The Court 18 cmpowered under Section 83 of the Lode to
order attachment of the movable and/or immovable properties of the
Proclaimed person at any time after the 1ssuancc of the proclamahon -
under Section 82 of the Code.
9], The legislature by cnacting Section 174A TPC has further
penalised the non- _appearance ol a proclaimed oﬂender The- v01y'»
basis of fair trial is threatened if an dccu%d/suspcct is declared as a
proclaimed offender without proper service, or if proclamatlons and
non-bailable warrants arc issucd in a routine manner. The extent of

the problem 1s evident from the. fact that in Dethi, the statistics

CRL.M.C. 532872013 & CRLM.C. 443872013 " Page 10 of 185




provided by the Delhi Police reveal that as on ddte there were 5'213;'

Proc]azmed offenders in the crty of De1h1 0u1. ;

approximately 18,541
of which 6,000 Proclaimed offenders are dceused of heinous crnnes
The CBI which 1s 2 much smaller orgamsatron had 820 proclazmed
- offenders pending for apprehension as on 31% December, 2014, and
only a total of 184 Proclazmed offenders and 193 absconders hrm

been arrested in the past three’ years As on 31° December, 2013,

there were 1, 540 cases between 2011 and 2013 where an orfence'_-"n:' o

under Section 174A [PC was invoked by the authorrtres

72, The legislature seeing the growing number of Proclalmed

offeriders inserted Scction 174A IPC by way of Clause 44 of the -
P(‘ (Amendmem) Act, 2005 (25 of 2005) which was brought o -

force w.e.f. 23" June, 2006 vide Notification No. "SO 923(E) dated
21" June, 2000, hOpmg that it would be 2 deterrent for persons
fleeing from Jusuee [{owever, merely making it a penal offence
does not scem to have solved the problem in as much as the number

of Proclaimed offenders, as is evident from staustrcs of Delhi, seem

to have only increased post 2006 when the Secuon was brought into.

force.

4.

requircd by 2 ‘proclamation published under, In case of non-
appearance consequent to a proclamation: U under Section 82(1) of the';,-
Code for a term up to three yecue/ﬁne/both and in case of a

dcclamﬁon under Section 82(4) of the Code (m 1espeet of offences_'i T

under Sections 302, 304, 364, 367, 382, 392, 393, 394, 395, 39
397? 398, 399, 400, 402, 436 449,459 or 460 ofthe IPC for a term

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 Page 11 of 185 2‘.

23, - Section 174A IPC penalizes the non-appearance of a person as




 years with fine.

.¢:and declaration of proclamations is inevitably linked to the
5C8 preceding the issuance of proclamatiori such as jmpropér‘
istuance and exccution of warrants. In Inder Mohan Goswami V.
gt of Uttaranchal, (2007) 12 scc 1, the Supreme Court
highlighted that issuance Of non-bailable warr-anfs interferes with
personal liberty and the Courts shouid be extrerﬁcly careful before
1ssuing non-bailable warrants. The Supreme Court further held that
warrants, either.bailable or non-bailable, should never be issued

without proper scrutiny of facts and complete application of mind.

What has to be ensured is that the concerned person was made aware -

about the legal process pending against him. The relevant portion of
the judgment in Inder Mohan Goswami (Supra) is reproduced

hereinbelow:

“personal liberty and the interest O the State -~
50. Civilised countries have recognised that liberty is the most
precious of all the human rights. The American Declaration of

Independence, I 776, [rench Declaration of the Rights of Men .

and the Citizen, 1789, Universal Declaration of Human
Rights and the International Covenant of Civil and Political
Rights, 1960 all speak with one voice--liberty is the natural
and inalienable right of every human being. Similarly, Article
21 of our Constitution proclaims that no one shall be deprived
of his liberty except in accordance with procedure prescribed
by law. .

5. The issuance of non-bailable warrants _involves
inl‘erference'\rvilh personal liberty. Arrest and imprisonment
means deprivation of the most precious right of an individual.

Therefore, the courts have 1o be extremely careful before -

iSSuing non-bailable warrants.

CRL.M.C. 5328/2013 & CRIL.M.C. 443872013 Page 12 of 185
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25,

Maharashtra, (2012) 9 SCC 791, the Supreme Court issued the |

52 Just as liberty is precious for an individual so is the
interest of the society in. maintaining law and- order. Both are
ilised societ).

extremely important for the survival of a civi

- Sometimes in the larger interest of the public and the Siate it -

becomes absolutely imperative 10 curtail freedom of an

individual for a certain period, only then the non-bailabie -

warrants should be issued.
When non-bailable warrants should be issued _
53. Non-bailable warrant should be issued to bring a person

o court when summons OF bailable warrants would ‘be

unlikely to have the desired result, This could be when:

. i1 is reasonable to believe that the person Wwill not
voluntarily appear in court; or : o

» the.police authorities are unable to find the person 10 serve
him with a summon,; OF _

o it is considered. that the person could harm someone if not
placed into custody immediately. ‘ S

54. As far as possible, if the court is of the opinion’that a
summon will suffice in getting the appearance of the accused
in the court, the summon or the bailable warrants should be
preferred. 1he warrants_either _bailable or non-bailable
should never be issued without proper scrutiny of facts and
complete_application of mind. due to_the extremely serious
consequences and ramifications which ensue_on ISSUanNce of
warrants. The court must very carefully examine whether the
criminal complaint or FIR has not been filed with an oblique

molive.”

(Limphasis supplie‘d)’

In Raghuvansh I)ewanchand Bhasin - v. State of .

following guidelines:

S

o

28 However, -before parting with the judgment, we
feel that in order o prevent such a paradoxical
situation, we are faced with in the instanl case, and to

check or obviate the possibility of misuse of an_arrest

warrant. in addition to the statutory and constitutional
requirements o which reference has_been made _above,

»
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i would be agpropriate fo Issue | :
d in _all_cases where__non-

guidelines .10 be adopte

bailable warrants are issued by the courts: ,
28.1. All the High Court chall ensure that the
subordinate courts use printed and machine numbered
Form 2 for issuing warrant of arrest and each. such:
orm is duly accounted for;

28.2. Before quthenticating, the court must ensure that
complete particulars of the case aré mentioned on the

warrant; . .
28 3. The presiding Judge of the Court (or responsible
officer specially quthovised for the purpose in case of
. High Courts) issuing the warrant should put his full and
legible signatures On the process, also ensuring that
Court seal bearing complete particulars of the Court is
pmminem’ly endorsed thereon; B ,

98 4. The court must ensure that warrant s directed to
a particular police officer (or authority) and, unless
intended to be open-ended, it must be returnable

whether executed or umexecuted, on or before the date

specified therein; , :

28.5. Iivery court must maintain a register (in the
format given below at p. 804), in which each warrant of
qrrest issued must be entered chronologically and the
serial number of cuch entry reflected on the top right
hand of the process;

28.6. No warrant of arrest shall be issued without being
entered in the register mentioned above and the court
concerned shall periodically check/monitor the same 10
confirm that every such process is always returned 10.

the court with due reporl and placed on the record of =

the case concerned;

28 7. A register similar [0 the one in para 28.5 sitpm
shall be maintained at the police station concerned. The
Station House Officer of the police station concerned

shall ensure that each warrant of arrest issued by the -

court, when received. IS duly entered in the said register

a
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i ,‘

W s formally entrusted 10 d responsible officer for
o cUtion, : 1

&5 8 "Ordinarily, the courts should not give a-long time
for return OF execution of warrants, as experience has

s’mwn that warrants are prone 10 misuse if they remain

I control of executing agencies for long,

28.9. On the date fixed for the return of the warrant, the
Gourt must insist upon & compliance report on the
ction taken thereon by the Station House Officer of the
police station concerned or the officer in charge of the
agency concerned; : :
28:10. The report on such warrants must be clear,
cogent and legible and duly forwarded by a superior
police officer, 50 a8 to facilitate fixing of responsibility
in case of misuse; '

28.11. In the event of warrant for execution beyond |

jurisdiction of the court issuing it, procedure laid down
‘in Sections 78 and 79 of the Code must be strictly and
Scrupulouslyﬁ)llox«ved; and

28.12. In the evenl of cancellation of the arrest warrant
by the court, the order cancelling warrant shall be
recorded in the case-ﬁle and the re_gistér maintained. A
copy thereof shall be sent 10 the authority qoncerned,

requiring the process 10 be returned unexecuted

forthwith. The date of receipt of the unexecuted warrant -

‘will be entered in the aforesaid registers. A copy of such
order shall Jlso be supplied to the accused.”
Format of the Register

' o g bt
S SR —— T

b Cave ‘ Name and [The r{j’fifc-‘ﬁ"", Dete of | Date Pare of § Duee duie Repart
e | Partiaclors | persainie udiciad Caf i ovence | of retrn detused ot
and of ihe whena 1 evder | fesHe L Hation, i ' '
¢ g L persol o direeted P edirecting “ifany ‘
i fare Cenlars | against ‘x ke i ! \
wxed whont warrans v ! .
. prrvestt of Ehr' fssied § : . .
. areest i | . . 1
! fxsecel ‘: ‘
faceused i ! ! - ¥
. \ witiess ' i :
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‘ (Izmphasis-s'iz‘b
76. The Supreme Court and different High Courts have repeatedly o
sought to address the issuc of routine issuance of warrants in Vika§ TE

v. State of Rajasthan, (2014) 3 SCC 321; Mani. Shandly v, State;” T

(2008) 102 DRJ 578; G. Sagar Suri v. State, (2003)106 DLT 439;
Washeshar Nath Chadha v. State, (1992) 47 DI_J 152; V.G.K.
Senthilnathan v. The Director General of Policé Tamil Nadu
Police Headquarters, (2009) 3 MWN (Cr1) 246, and M/s Jeevan
Fmu Care Indian (P) Limited v. The State of Tamil Nadu, (2015 33
MWN (Cri) 88. | | - .

| Suggestions for Issuance of Warrants during the Investigation

27. 1nvc,sugdtm;3 Officer may apply to a Magistrate for issuance

ol warrant of arrcst where the offence 18 c,ogm/ablc and the
accused/suspect 18 cvadmg his arrest. !

78, While applying for a “warrant, the Invcshgating'()fﬁper must
show the efforts made for arresting the accuse_d/ suspect. "

79 Investigating Officer ghall show that the accused/suspect is
ordinarily residing at the specific address and that ’now the
au,uscd/%uspcct is not available at that address due to hl% dehbmatc
intention to avoid custody in the casc in question.

30. No warrant shall be issucd agcun%t an accus(,d/suspcct on the
oround of unav ailability.

3]. Investigating ()fhcm must show that in his opinion
interrogation of the accused/suspect is necessary for thc Just anu L'fur

investigation of the offence(s) in question. '
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iich prayers shall be: endorsed by the SHOs and Assti

Pp/Chiel PP as well with declaration that they are satisfied that it is &

fit case for issuance of non-bailable warrants.

Suooestions _in Respect of Process_of Issuance of Proclamation

during the In vestigation

33. No proclamation shall be' issued by a Court qua an
accused/suspect unless the Police Officer has categorically stated’in
writing that there exists grounds for arrest.

34. No proclamation shall be issued by a Court qua 21
accused/suspect unless the jurisdictional Assistant Commissioner of
Police ratifies in writing that service has been effected and yet the
accused/suspect is evading service. |

35. No proclamation shall be 1ssued by a Cowt qua an
accusced/suspect unless the Court records prima facze satisfaction to
the cffect, that the accuqed/suspect has been duly served with a
notice/warrant or 1s samﬁed that the accused/suspect has abscoqdc.x
or is concealing himself so that such warr ant cannot bc executed.

36. No proclamation shall be issued by a Court qua
accused/suspect merely on the ground that the accused/suspect is not |
wvailable to the Investigating Officer or the concerned police official

for the purpose of joining the investigation.

Measures to Enhance the Efficiency and Accu racv in E,\ecutwn (,-f

Warrants and/or Execution of Proclamations

37. The fnvestlgaimg Officer or the SHO, shall ensure that they
shall personally or through one of their Sub-ordinate official visit the |

address  disclosed by the accuscd/suspect so as 1o check its =

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 | Puage 17 of 185
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correctness befor
Court.

38. The Investigatin
diary the name of

accused

telephone numbers  who catifics that the ‘address of thc

“accused/suspect mentioned in the applications for seeking Wdl of

arrest of the accused/suspect 18 correct and complc

any identity proofs and a photograph of such witnesses shall also be

procurcd by the concerned police officials. For' this purpose, a

photograph taken by the concerned police official shall be"sufﬁcient

and the witness will not be reguired to the pohcc station of the

photogr'apfl.

27.

additional addresses of the qccused/suspect pcnmmcnt or the native
place address. In the event that the addresses mentioned are located

in other jurisdictxons/%tatw the same shall be souOht to be verified
throug
aquthoritics of the address disclosed.

40. The Investigation Officer or the SI-IO-shouldiascei'tain mobile,
Jandline connections, identity cards issued in the napné of the
accused, email address. |

41 The Investigating . Officer or the SHO shall take phofographs

of the dwelling unit of the dccuscd/suspcct which is c1a1rned to be '

lhe address of the accused/suspect and dppcnd the same w1th thc

r
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e or while seeking a warrant of arrest from thi T

g Officer or + the SHO' shall 1cco1d in the Cds“
at Jeast two respectable persons of the locahty o[-

/suspect wnh their contact dotails like addresses and

te, Photocoples of -

39. The Investigating Officer or the SHO must ascertain the

h a subordinate oI by any gther means through ihc local pohcc

TN,



application ’ for issuance of warrants and initiation of proceedifiB!

under Section 82/83 of the Code.
42. The Investigation Officer or the SHO shall ascertain the job

profile of the accused/suspect and shall obtain his complcte addr'es"s

of his place of work. In cases of puvate complaint, the complamam

shall share all the addresses known and file a documentary proof o = .

the mentioned addresses.

43. ’l’hé: data of the proclazmed offenders n cases irivolving(‘the
Delhi Police 18 available on Z IPNET and should be made accessible
to the public. T |
44. Where the service is required to be undertaken in a foreign

jurisdiction, the Trial Courts must issue a warrant, and subsequently

a proclamation only upon being satlsﬁed that the summons has not

been able to be served in spite of followmg the proccdure prescribed
under the relevant statute of the country wh01e it is sought to be
served.

Suggestions of Dr. L.S. Choudhary, Advocate
45. The photograph, telephone/ Mobile No./ Email Id and

Aadhaar Card detaxls of the accused should be collected by the

Investigating Officer at the umc of arrest/FIR.

A6, The Investigating Officer “should produce the accused buorc o

the Court at the time of filing the chargesheet.
47. In proceedings under Sections 82/83 CrPC, the Invcstlgatmg
Officer should take the photographs of the place where he visited 0

serve summons/ warrants with the date and time.
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48. The publication of the proclamation' under Sections 82/83. :

CrPC in the newspapet should be mandatory ©
agency and copy of that newspapcr be
the accused as 18 being done 10 Civil matters under Order 5 Rule 10

of CPC. The report of processes under Sections 82/83 CrPC shp_ula

be made by SHO himself. The statement of the ﬁrocess server should -

be recorded by the Magistrate.

Submissions 0 "Mr. N. Hariharan Senior

Curiae

Advocate as Amicus

40 The expression «proclaimed Offender” includes any person
proclahn‘"cd as an offender by any Court of authority in. any territory -

in India to which this Code does not extend, in respect of any act e

which if committed in the territories to which this Codg extends,
would be an offence bLlnishable under any of the Scctiéns of the
Indian Penal Code, namely, 302, 304, 382, 392 to 399 (both
| lusive), 402, 435, 436, 449, 450 and 457 to 460 (both inclusive).

50. If any Court has a reason Lo pelieve that any person against

whom a warrant of arrest has been issued by it, has absconded or 1s

concealing himself so that such warrant cannot be cxecuted, such

Court may publish a written proclamation requiring him to appeaf at -

a specified place and at a speci'ﬁcd'timc. not less than 30 days from
the date of publishing such proclamation. ; |

51. Where a proclamation published s in respect of a'perso'ri
accused of ccrtaiﬁ speciﬁcd neinous offences Court m;dy pronbuﬁ'cé
him a ‘Proclaimed offender’ and make " 'deciaraﬁon_ to thatl effect

~under écction 32 CrPC.
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59 The primary rcspomxblhty for %ecmmg thc arrest of 2

d offender is of the local pohcc of the station und01 wh@se

oclaimed offender can-be

proclaimec
jurisdiction the accused is'a resident. A pr:
arrested by any police officer without dny order from a Magistrate
and withoul @ warrant. Any private person can also arrest’ @

proclaimed offender and hand him over without unnecessary delsy.

to a police officer.

53.  A-list is. hung up on ihe office of each police station and a.

duplicate 1

proclaimcd offenders who are absconding in cases fegistered in the

home police station or in cases registered 1 in other pohcc stations.

54, In Lavesh v. State (NCT of Delhi), (2012) 8 SCC 730, the

Supre

accused who has peen declared as an abscond01 and not coopcrated

with the investigation. An absconder or 2 Proclazmed ()ffender in

terms of Sec
bail. |
55 The names of all such Proclaimed Offenders are entered in the

police Station ch,mtm No.10 (Surveillance Register). The CRO

aranch of the SP Officc maintains a register of Proclai’med '

Offenders 0 tWO parts. It contains the names of all residents of the

home district. The names qhould be c,mcmd according 10 the poh‘c_c.’”’ :

station of which the Proclaimed Offenders are resident: It further
. contains the names of all offenders proclaimed in but not resident of

the district.
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S dlsplaycd on the police station notice board, of all -

me Court held that anticipatory bail should be not given to an

tion 82 CrPC is not en’utled to the 1ehef of anuupatmy .




56. ‘The Superintendent of Police pcuodlcally revises lhe hst oi

proclaimed offenders and thc name of persons accused of ulvml.

offence or conccrncd ' cases where from lapse of time, nO sufﬁcmnt
evidence is on record of is procurable, are omitted after consultatlon
with the District Magistrate and the SP of the district in which such
person was proclaimed. Whenever a proclaimed offender is arrested,
timation is sent to the police station and district of which he was a
resident so that his name can be struck of the ‘register/list ‘of
proclaimed offenders. |

57 Bvery member of the village panchayat chowkiddr of the
o(hccr employed In connection with the affairs of the V1Hagc and
~ every person residing in the village must communicate to the near est
magistrate/police station of any person whom he knows Or
reasonably suspects to be a proclaimed offender. As soon as a police

station reccives intimation of the proclamation of a resident of ifcs

jurisdiction, the sarpanch and chowkidaar of the village’ whete th

proclaimed offender rcsides OF has relatives or friends that he 15

likely to visit, are informed about the same.

58. Whoever knowingly harbours & proclaimed offender 1o

prevent his appr chension is liable to be punished under Scction 216

[PC with imprisonment upto 7 years in certain cases. The (,ourt |

issuing a proclamation may Of der the attachment of any propuiy
bulohoing to the proclaimed person in order 10 compel ‘his
dppCdl ance before the Court under Scction 83 CrPC

59.  The Court pronounces an absconder as a Proclazmed offender

i he is accused of any of the following offcnces: Murder; Culpable
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“ ) "’?; -

r abducting’ i

homicide not amounting 10 murder; Kidnapping ©
order to murder; Kidnapping of abducting in order to-subject person

to grievous hurt, slavery etc. Committing theft after making

preparation for death, hurt or regtraint in order to commit the theft; -

comﬁlitting robbery OF attempting 10 do so; .causing hurt - in
commitiing robbery; committing dacoify/dacoity with. murdef;
committing _robbery/dacoity with attempt to cause death or gr?._c:%«'cu's
hurt; attempting to commit robbery/dacoity when armed with deadly
weapon; preparing to commit or assembling to commit dacoity; or
belonging to a gang of daco'ﬁ‘s; Causing misehief by fire or 'Véxplosivé
substance with intent to destroy house, €tc; Committing house-

trespass in order to commit offence punishable with death; causing

grievous hurt/death while committing lurking house-trespass Or -
housc-breaking; being member of group that causes griegvous C

hurt/death  while committing lurking house-trespass  Of house- -

breaking by night.
60. 1f during the course of investigation of a case sufficient

svidence justifying the arrest of an accused 18 collected but the

accused 18 found evading arrest, a warrant of arrest should be,

obtained :mmediately and the Investigating Officer should makc all -

possible offorts to trace the whereabouts of the accused.

61. In State of Maharashtra V- Dawood Ibrahim Kaskar, 1997
(2) Crimes 92 (SC), the Supreme Court held that 2 warrant of arrest .

can be issued by the Court against a person, who 1S _accused of a non-

bailable offence and is cvading arrest. inquiries should be made -

from his relatives, friends and other persons who are likely to be
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aware of his movements and they should all be wamcd dg,ai éi

harbouring him.

62. Ifthe accused commuc% to evade arrest and the walrant cannoi ,

be cxocutcd the Police Officer cmmstcd‘wn'h the execution of the. IO

warrant should be produccd pefore the Magistrate 1o gwe eV1dence
to the effect that the warrant could not be executed. The Magistrate
should then be requested 10 jssue procldmauon und(n Section’ 82 ‘

CPC and attachment ¢ of propel'ty order under Scchon {3 L1PC

proceedings under Qections 82 and 83 CrPC should be co1np1@_cd PP

cxpcditiqusly. ‘
63. Scction 82 CrPC lays down that if the Court 18 satisfied that
such circumstances exist, the Court will give a time period of 30

days from the date of proclamation within which thc person has 1o

appear before the Court- The issuance of warrant 18 p1ercqu1suc for

an order of pmoddmdtxon

64.  Without having the uthority to issue 2 warrant, a Court

cannot issuc any order of p1oclamat10n These sucmmgly harsh

measures are important as ﬁnancml sanctions compel the person 10

r‘omc 1o the Court.

65. Before an order of ploclamdtmn is issued, the Court must

epsure that it has the reasons for issuing such an order. An order of |
proclamation without sufficicnt cause would be illegal and thcl efore,

any conscquent action arising out of that order like attachment would
be deemed illegal as well. Therefore, much tﬁms on the fact that

whether the Court is satisfied that the person has absconded ;or'is'

concealing himself1s justified or not.
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66. . The amendment to the CrPC-in 2005 also blought in a few

changes with regard to the order of proclamation. A new subsccuon
(4) was added to Section 82 which mandated that when & person

accused of an offence pum%hablc by certain Sections, 1ncludmg

Section 302, fails to appear within the specified time. and place as
oiven by the order of ploclamauon he
prgwlaimcd offender.

67. Section 174A was included in the PC by 2005 amendment
which stipulated 2 punishment of a maximum of three years with or
without fine in case of proclamation issued under Section 82(1)

CrPC and 2 maximum of seven years with fine in case of PlObldl-nC(x

offender.

68.  Scctions 23 to 86 CrPC deal with attachmenf and the effects .

arisin

property of any person concemed against whom 2 ploclamation has

been issucd. Therefore, an order of attachment can only be made

afier an order of proclamation i has been issued for justifiable reasons. '

This is In dncct contrast to the Old Code where the ¢ dtiachmcrﬁ order
could
proclamation.

Q

%muhdncou%ly with a proclamation order on two cxccpuonal

occasions: one, whcn the property is about to be disposed of and

{two, the property is about 10 be 1cmovcd from the local Juusdlcnod

of the Court. The Court can attach both moveable and immoveable
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¢ thereof. gection 83 CrPC empowers the Court to attach the

be issucd at any time, even simultaneously with the order of -

69. Iiven in the present CrPC, the cmdchmcm order can be mﬂde




property. but a curious wrangle arises when it comes 1O attachiify
joint 'family‘propcrty'. ' o
70.  Section 84 CrPC relates to claims and objections regarding

attachments. 1f 2 person; other than the proclaimed person, has, an

interest in the property 10 be attached, he may object to that

attachment within, six months. Section 85 talks about release of e
attached property ol appcarance of the proclaimed person within the

specified time. Scction 86 CrPC lays down the rule regarding apﬁeal :

(rom order rejecting

of Mr.

application for restoration of attached proper_i'y.

N. Har

iharan, Senior Advocate as Amicus

Sypgestions
Curiae

71. Theb system of common law countries 1'11(0» USA, Canada, and
Austral
papers on the opposite side. The reason one may decide to use
pPrivate Process Server is that it is more officient, effective and
minimiscs the hassle- one has t0 undergo if the opp;)site side is

avoiding scrvice.

72.  In India, where the Courts and Administrative Staff are -

alrcady overburdened, it might be difficult for the Process Servers 10

devote the timc OF exercise due diligence necessary 10 track and

serve opposite party which is trying to avoid service. The Private
Process Service would not only. reduce the burden on the pres’eht
Process Scrvers but also ensure, that persons, who remain un-served
for no fault of theirs, ¢.&. change of address of for.s_dme other feason

(unintentional) are not declared proclaimed offenders.

s
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i 1o filo an affidg!

73. The Process Server may De direct
disclosing the date, time and mode of service, the attempts madc lt:)
serve and identify the accused. The affidavit should specifically
reflect that duc diligence was exercised in serving the process :jand
service was not cffected in a inechanical manner. . ; |
74. The filing of the affidavil would instil 2 sense - of
accountability in the process server and make them acknowledge the
fact that in case they failed to excrcise due diligence they woulél be
held responsible..lt will act as a safety check to avoid the possibility
of tempering with the process of service oOf influencing, p'roéess
server. : | ‘ | “
75.  The affidavit of the procesé server should include the daté,
time and mode of service.. If the accused could not be 'served; the
attempts be made to identify and serve the accused. ’

76. Sedrch on the popular social networking sites where people
often list their name; location and other ‘nformation would be very
sseful in tracing the accused. g -
77, The particulars of the fricnds and relatives ofi'the ac;cﬁsed be
furnished to the process server to enable him to trace out, the
accused. ' |
78 Linking police promotions o the number ©Of proclairned
offenders they nab cither exclusively or as an additional criterion 1o
the already existing scheme. This would help to motivate the police
officials. As an additional incentive, on nabbing' a prc;determin_ed.

number of proclaimed. offenders, a police officer should be
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rewarded. This scheme Waé launched in niﬁe ;disfriéts'vyithin;the
jurisdiction of IG, Jalandhar (Punjab) range. | ' “
79. A central data basc of the proclaimed offcnde1s be prepared
similar to the Crime and Criminal Tracking Network & Sy_stem_
(CCTNS) for sharing information between the state pohce w1th
respect to the proclaimed offenders. The data base shaH include the
details of Proclaimed oﬁ‘enders/ab%condcrs 1nvolvcd in cases

registered in branch and the details. of Proclaimed offenders!

absconders wanted in cases of other law enforcement agencies who -« "

are residents of places within the jurisdiction of the branches and -~ ~

likely to visit their home districts. |

80.  If accused is suspected to be abroad, a red corner notice may

be issued from INTERPOL against him or if the accused 18
suspected to flee from the country, lbolcout notices/circulars may
also be issued. .
81. The metly of Extema Affairs shall not issue passport
facilities to the absconding accused. The passport of such accused
should be ‘revoked ‘nder Sections 6 and 10 of the Passport Act,
1967, |

2. Periodical enquiries should be made about all the proclair‘r’iéd
offenders and the result of such enquiries and effom should: be

mentioned in the Dossier Module or register kcpt in the br anches. -

83. A special  cell dedicated  tracking . and apprehendmg

proclaimed offenders has become necessary.

CRLM.C. 5328/2013 & CRL.M.C. 4438/2013 " Page280f185

i
{



‘Mr. Rajiv K. Gar Advocd-te

Submissions 0
84. Scction 61 CrPC plOVldCS the manner in which summoné ar
issucd and Section 62 CrPC provides the manner: in whxch thc
summon issued should be served. It provides that every summom

shall be served by a police officer personally upon- the

person/accuscd by handing/delivering or tendering him. one of the

duplicates.of the summons and getting h1m to sign a receipt therefore

on the back of the othcx duplicate. o

85. The InvesUgatmgj Officer who has filed the chal'ge-Sheet o

against the accused has complete authority to serve the summons Co

upon the accused and the same can stall the whole criminal judicial

systc1ﬁ by not serving the accused on the first instance and the

Criminal Courts take very casual view and grant various

opportumﬁes and later as a

the report of the service and the reasons thereof which 1s an

important aspcct of the criminal justice system.

36. It is rclevant to point out that Sect1on 65 CrPC provideé for

the procedure when service cannot be offected: However, the

Criminal Courts do not take recourse 1o Section 65 CPC which .

provides that in case service cannot be affected under Sections 62
63 or 64 CrPC, the serving officer shall affix the summons on some
conspicuous part of the house o hom_cstead in which the pc1son
summoned ordinarily resides; and the Court, after making such
inquiries, may declare that the summons has been duly served or
order fresh service insuch manneér as it considers proper by way of

publication.
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. e
7. In the usual course, the summons is never served desplte th ;t

Courts 1ssue bailable warrants and direct the concerned ofﬁccr 10_

execute the same and upon the failure to the same issue non- ballablc
warrants. :

g8. Multiple precautions could be taken whereby neitﬁer3 ti‘le
accused nor the prosecution could abuse the process looking ‘the
orave consequences on cither side i.e. prosc;cuhon as well to the
accused such as: service of summon shall be done by any inspector
and not just the L.O; the person affecting the service of summon shall -
file an affidavit stating that the reason of non-service, the 1eport:,
should be attested/cndorsed by two the witnesses who shall confirm
the contem of the said report; the serving officer shall also serve a
copy of the summons upon the RWA where such person s ﬁresiding;,
ihe 1O shall file an affidavit in support of the said report; to ensute '
the above, the Court may - issue another process; before issue of
warrants, the Court must be satisfied upon the report of the 10
qupported/endmscd by the two witness and the RWA; The warrant
issued be marked to & pohcc officer for exccution and he shall ensure
the execution thereof; only upon the report of the executing officer
that the accused upon whom the summons/warrant is to be executed
is evading service, having knowlcdg,e thereof and He has cmhipﬁed
with the entire procedure of scrvice of summons dnd the court is
satisfied, only thereafter the court may issue the NBW; only upon
ihe service of the baﬂablc wculant/NBW and upon failure of the
accused to appear before the court, or such person is abscondifig or

is concealing so that the warrant cannot be executed, the court may. .
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issue proclamation; the proclamation may bc published in the lou

newspapers; the court before issuing a plOCldlndUOI’l may be 1ssuc'1

notice to the RWA; the proclamahon shall be affixed at some

conspicuous part of the house/office in which such pelson ordinar 11}/
resides or to some conspicuous place of such town/vﬂldge/alca

difect the SHO concerned of the arca to pcnsonally serve such person

and upon failure to effect service on such person, file an dfﬁdavn '

supported by two witnesses preferably nelghbours uy to have
telecast the factum of the NBW and proceedings undér Section 82/83
CrPC; and thereafter only being satisfied after recording of thé

statement of the IO/SHO concerned issue the process of PO,

however, no PO be declared unless there is service of” once of . .

%ummons/BW/NBW
Suggestions of Ms. Sonia Mathur, Advocate for C. B I

89. The copy of the proclamation order may be pasted on-the
notice board of the offices of Sclf-Government bodies of the area
where the person resides. | |

90. The copy of the order shall be affixed on some consp10u0U°
part of the house or homestead in which such person ordmauly
resides. |

91. In case aceused is not available despite making best efforts,
the officer preparcs a detailed report explaining efforts made by him
including the number of visits, the persons contacted and the result

3

oI his enquiries.
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92. The officer recor ds statements of persons from whom enqilir‘fe,il: _

were made and such statements should make part of the case dlary as

well as part of the report to be submitted to the court. T

93. The Court may consider the rcpoﬂ of thc officer and if

required, record. the statement of the officer for its sahsfachoniha.t

S

despite sincere efforts, accused could not be arrested.

04. Tor its further satisfaction, the Court may order publication of

proclamation in more than one daily newspapers. circulated in- the

area of ordinary residence of the accused, his permanent residence

and his working place. Visual media and modern 'technqlo'gy can

also be ordered to be used to enlarge the scope of such publication.

95.  Prize money may be declared for mformauon/applchenswn of -

the accused.

96. The Court may order any -other ploccsq ‘or method to ensure.

compliance of the provisions depending upon the nature of the case

and background of the accused.

07. Since non-appearance of accused in rcsponse 1o the -

proclamation under Section 82 CrPC has been made a substantive

offence, the provisions of Section 174A IPC are required to be

invoked against absconding accused. When the accuscd fajls to

appear before the court in response to the proclamation jssued under'
Section 82(1) CrPC, within, the period of 30 days from the d:c of
proclamation, or fails to appear at the specified place and ume:
required by the ploclcunduon issued under Section 82(4) CrPC, he 1s' s

punishable with imprisonment f(n a term Whlch mdy cxtepd to three - ‘
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r4 G thh fine or w1th both and imprisonment for a term which

\r t
send to seven years Ot with fine or both, 1cspeg:tively.

S.Rathi

Ale

Submissions 0 ‘Mr. Surinder.

High Court

roclaimed 0 ender

When 4 person_declared as an ab
(PO)

98. The word abscondez is not defined in the (,odc of Criminal
procedure, It occurs in other plOVlSlOl’lS of criminal law e.g. Sections
g7 and 90(2) CrPC and Section 172 1PC. From thc con cxt ‘and
object of these provisions an abscondel may be said to be one who
intentionally makes himself maccess1ble to the processes of law.

Hence, it is not enough if it is shown that it was not posmble to trace

him soon after the occurrence.

09, It hasto be cstablwhed that he was avallable at o about thé g

time of the commission of the alleged offence and ceased to be
qvailable -after the commiission of the offence, before he can be

treated as an absconder. Similarly, it has to be cstabh%hcd that thcrc

is no immediate pro%pcct of arresting the accused. Then the question

arises, whether it is enough if the material on 1ec01d shows that these
condmons have been fulfilled or whether it is necessary that the

1ecmdmo Court should explicitly state that it has so satisfied itself

before the deposition is actually 1c<,01ded such Jumdlctlondl facts -

must be cxmmg on this date of passing of the order.

100. When a person is hiding from his place of residence so as o

frustrate the execution of a warrant of arrest, he is said to have

absconded. A person may hide within his residence or outside away
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from his residence. If a pcxson comes 10
a process against him or if he anticipates such a plocese and hldCu

said to have absconded. It is sctﬂcd 10;

quits the country, he is

proposition that when in 01dcr to evade the process of law a person

is hiding from (or even m) his place of 1c31dencc he is said' to
abscond. A person is not said to abscond merely when he has gone to
a distant placc before the - issuance of a warrant. 'Similarly, it is
necessary that the person is hiding himself and it is not sufficient that
the Police is unable to find him.

101. Normally, if a person fails to: appear before the Court even

after being SClVCd 4 summons, the Court issues a warrant of arrest.

However, if the person absconds to avoid the arrest, the drastic step

of proclamation for persons absconding needs to be taken, which is
described in Section 82 CrPC.
102. If the Court has reason to believe that a person has absconded

(0 avoid the execution of his arrest warrant, the Court may publish a

written proclamation requiring such person to appear before it at the

specified place and time. The date and time of appearance must not
be less than thirty days from the datc of ploclamatmn

103. chon 82(2) CrPC, the pmdamaimn must be read 1 some
conspicuous place of the town or village in which thc person 1631des

It should also be affixed to some conspicuous part of the house in

~ which the person resides or to some conspicuous placc of the town

or village. A copy of the same must also be affixed to somé
conspicuotis part of the Court house. The Court may also direct a

~copy of the proclamation to be published in a daily newspaper

s
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circulating in the place is which such person ordinarily residcs. '

S

terms of Section 82 CrPC are mandatory and a proclamation cannut

be issued without first issuing a warrant of curcsi
104. There are three stages when a person can be declared as r\
proclaimed offender namely during investigation; during trial and

post-conviction.

During Trial

105. The scenario of abscondance during trial stands on a different
[ooting, at least as compared to abscondance during investigation. In

this category, the accused has crossed the stage of joining, of

investigation and he has been summoned by a Court as an accused to -

face trial after 1cc01d1ng a finding of existence of sufﬁment material
against him. By thxs time, cognizance of the offence is also taken by
the Magist 'ate/Sesswns Courts under.Section 190 and 193 CrPC.

106. There can be two sub- -categories. First calegory can be of
those who have not entered appearance in the trial even once. The
second cal'egory would contain those accused who stop appearing
during thc course of trial after initially entering appearance and
'I'urmshmg the ball bond. In the first category, thc Court has to ensure

that the address at which the accused is sought to be served is the

irue and complete address of the accused. Many a times, either.

deliberately or out of ignorance, the prosecuting agency,

complainant end up furnishing and incorrect and incomplete address

of the accused. Conscquently, the Court is constrained to issue

processes at such address resulting in non-service and many a times,
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it leads up to issuance of p1oclamduon against the accused as his 1d:
known address.

107. In tbhe Second category, once ‘t'he accused has entéréc} 3
appearance and fuml%hcd bond not only his complete and cor}ebt
address is available with the Court but by entering appéarance in the
trial accused comes to know of the pendency of the plocecdmgs

against him. His absence or abscondance, post his entelmg
appearance in the trial, is a circumstance which can be relied heavﬂy
against the accused.

108. If the Trial has crossed stage of framing of chzuges then a
ﬁnding of existence of pmma facie case is also available on record.

Now there is a duly cxecuted and sworn Bail bond coupled with a
Surety bond to ensure rcgglar appearance of the accused.

109. A new offence in the form of Section 229A IPC has been
introduced m the Penal Code w.e.f. 23"d June, 2006 according to

which ‘fallulc by a person 1eleased on bail or bond has been made a

penal offence.

110. ‘This newly added offence is an addendum to Section 174A
{PC. Rather when looked upon together the newly amended Penal
Code provides that an offence stand committedAnot only for hnis non-
appearance on publication of a proclamation but also for non-
compliance of a Bail Bond furnished in a matter. | ’

Supgestions to be followed at the time of Arrest/Surrender in Court

111. The IO or the SHO shall ensure that they shall personally or.
through one of their Subordinate official visits the acidl'ess disclosed

by the accused so as to check its correctness before or after his arrest
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WA : : R
[RY 'I ‘m 10/SHO shall IGLOId in the case diary the name, of at Jetst

4 .:sncc,tdb
duculs who will ratify that the address of the accuscd mentioned in
the arrest memo or the applications for seeking warrants of arrest of
the accused is a correct and complétc one and it does actually belong
to the accused. _

113. The 10/SHO must ascertain the additional addrcsses of the
- accused viz. the permanent OF the natwe place address and if
addresses are located in other States the same shall be verlﬁed
through a subordinate or by any other means through the local police
of the address disclosed: (4 greed by CBI)

114. The 10/SHO shall obtain documentéry proof of the addr(;ss
disclosed by the accused and append the same with the. Chargeslief:ti
115. In casc an accused is a tenant in the property, a copy of the
rent deed/rent receipt or a plain paper declaration by the landlord

would be a sufficient compliance of this requirement.

116. The I0/SHO shall take photographs of the dwelling unit of the :

accused which is shown/claimed to bc address of the accmed
117. The 1O/SHO shall preparc a site plan of the 1es1den‘ua1

address of the accused so that it can be used as an aid Whllc %ervmg

the accused with any process Lssued by the Court or cxccuuon of

NBWs or u/s 82/83 CrPC processes. That in case the I0/SHO has an

internet facility at Police Station, he shall take the help of printouts
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S inrithet maps like Google Maps so as 10 show the qpccif“r",_

I(u "I mn .of the housc

l 1" ' lhc 10/SHO shall mandatorily ascertain the WOlk ploﬁle/Job 5{

.mhh o[ the accused and shall obtain his complete address and

Qi nlf wihis place of work/employer with other contact dctdlls

119. The IO/SHO shall obtain a documentary ploof of the place of -

work and shall record it in the charge sheet as an address where due

service can be effected. Photograph of such work place and a

sitcmap shall also be obtained.

120. In case the accused is found to be workmg in a
Government/Private employment, the Head Office address of his
employer shall be obtained apart from requiring such Employer to

share with the Police/Court in case there is a change of place of

employment or termination or removal of accused from-

employment. ‘
121. At the time of arrest, the accused shall share names of at least

three blood relatives with their details like address and contact
numbers and the nature of relation preferably wnh documemaly
proof who can be spec1ﬁcally contacted in case of issuance of dny
cocrcive process against him. This would act as a safeguard to the

accused as in many instances accuscd ends up being declared a

Proclaimed offender despite not having any knowlédgeﬁ (Agreed by'

CBI) , _
{22 The arrests shall be made as per the amended updated arrest
memo as specified in the Principal Research Paper at Page Nos. 44

to 45. (Agreed by CBI)
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123. At the time of arrest or soon thereafter, it shall be mandatoi

oy

for the accused to submit at Jeast two of the following documents as

per Criminal Manual 1980 of Bombay Ihgh Court nouﬁoauo
No.P.0805/2010 dated 29'" July, 2010:- '
(i) Passport | |
(if) Pan Card Copy
(i) Bank Passbook
() Credit card with photograph
(v) Ration card
(vi) Electricity bill
(vii) Landline telephone bill _
(viii) Voter LD. Card issued by the Election Commission of
India ”
(ix)  Property Tax Regi'stér
(Agreed by CBI & DP)
124. In casc of grant of bail, it shall be mandatorily for every

accused and every surety as a condition for grant of bail that both the

accused -and the suretics must necessarily inform the police

authorities as well as the Court granting the bail about the change of
their residential address while the accusced is on bail. The change of
residential address should be immediately intimated either by the
accused or by the surcties as the case may be or by both wnh due
documentary proof. (Agreed by CBI & DP) |

125. The concerned arca Magistrate/Court hearing the application
shall ensure that the above gtlidclincs he&e been duly complied with

by the police. (Agreed by CBI & DP) |
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126. The ‘concerned area Magistrate/Court hearmg the B i

dpphcatlon shall ensure that the accused shares all the abové L

pdmculdm in addition to the particulars provided in the p11nc1p<11

research paper and various judgments of Delhi Ihgh Court and

Supreme Court before the bcneﬁt of bail is grantcd to the accused o B

(Agreed by CBI & DP)

127. In all Sessions luablc cases, it shall be madc mandatmy that«

the accused surrenders hlS passport with the IO/SIIO IIowcve1 as

I‘C"’dl‘d% cases instituted on private complaints namely Section 138
N.IL. ALL etc., the situation tends to get a bit complicated in so farasa
private complaint is not expected to have the way w1th all to ve11fy -
the correctness of the address of the accused or 'furmsh' documentary :
proof thereof. (DP agreed) | | 4

Guidelines in such cases can be

128. In case of cases tried on private complaint, the complainant
shall share’all the addresses known to him i.e. cui'rent/temporary/
permanent and workplace. (Agreed by CBI& DP)

129. In case of cases tried on private complaint, the_complainant»
shall file documentary proof of the address of the dccused, if
available. (Agreed by CBI & DP)

130. Mandating the complainant to state on oath in his afﬁdav1t .
that address mentioned by him in the complaint is true dnd complf‘tc -

to the best of his knowledgc (Agreed by CBI & DP)

131.- The complainant shall also d1sclo% additional addresscs of the

relatives of the accused even though service at those addresses may
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P) :
l% .5, Post entering of appearance DYy the accused, it shall .be

"h"m.mory to him to disclose additional addlesscq other than those

| ‘mmhonw in complaint to the Court with address proof (Agreed by -

CBI & DP)

133. In complaint cascs, accused shall furnish name, address,

relation and other details of three of his 1cla‘uvcs for future

communications. However, service oi summons to those addresées

may not be treated as due service undel Section 64 (APC (Agreed by

CBI & DP)

134. Since in 2 private complaint no arrest memo is prepared, . )

whether or ndt the Court is satisfied or bond 18 'fufnished at the time
of bail, it be mandated thdt the addxess of the accused and surety be

yerified from the Jocal police along with comphance of suggesuons

already given in the lempal Research Paper mcludmg obtaining "

permanent and workplace-address and in case of ten'mted premises,

tenancy document. (4 greed by CBI)

135. Mandating Courts and Police 10 take on rccord photogre}ph of
the accused and surety along with- surety bond. (Agreed by CBI &

DP)

136. Courts to ensure that the surety fuml%hcd by the accu%ed s

cither in blood relation or of a person who has cffccuve control over ‘

the accused. (Agreed by CBI & DP)
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137. Inv case the surety cléimed to be employed at some p-lgu-’;i
verification of his address be donc but verification of his
employment be also carried out. (Agreed by CBI)
138. Absence of mechanism of service by additional modes: like
registered post, e-mail, courier, SMS and like leaves scope for :alse
service reports by human agency. [NCT of Delhl 1nformahon.
Technology (Llcctlomc Service Delivery) Rules, 2012]. (Agreed by
CBl & DP) |
139. Lurnishing of false reports by p1occss servers/police ofﬁéials,

absence of mechamsm where process serv1ce/pohcc official can be
mandated to pay up three visits at the address of the accused as in
Civil cases, no mandate t0 process server/Police ofﬁc1al to submn :
JFfidavit of proper service in criminal matters when accused 18 in the-
same district and no directive to Process Sc1vc1/P011cc official 1o
}hotoo'raphed/video— graphed of the ‘actual delivery of summons Of
d[hxcmon (Agreed by CBI & DP)

140. Arrest/ Court Surrender. Form notified by the Lieutenant
Governor of Delhi on 05™ January, 2001 be mandatorily filled by the
accused even in complaint case, which is not happenmg as of now.
This would go a long way in containing the instances of people
getting declared PrOdazmed offender wrongly or persons escaping
the clutches of law in so far as this Aucst/(,oult Surrender Form
contains: many important disclosmcs which can be used to
trace/track the accused. I-Iowcvel this IForm needs fulthel
amendment by way of inclusion of UID Aadhar numbcr Bank

Account number, Driving Licence number, PAN number and othcr
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additional details which can be crossed chc;cked from different D i
Banks. (Agreed by CBI & DP) | L
141. In case any criminal complaint or in a case filed by Pohc E‘
before the summon shall be served on the accused in a fore1gn
country, the Court must satisfy whether India has:a Mutual Legal | i )
Assistance Trealy (MILAT) or any other slmllan Treaty. LTt)on l L
ascertainment of these facts, summons should be served only under

JrEse

the formats/guidelines pr -ovided therein. (2 DP agreed)

142. There is an urgem need to update the Arrest Memo Forms
being used by Investigating Agencies. The forms being used now a R
- days does not carry any specific particulars which can be got verified | -
in a foolproof manner, without wastage of any time.. - '

143, One way of domg the same is by menu()nmg the duly verified
Aadhaar Number and if p0%s1b1e by appendmg the Aadhaal L.D. print
out of the arrestee. Such Arrest Memo shall also have a dccla:a‘uon

by the SHO of the area that the fact that the factum of his/her arrest
has been uplmdcd/updatcd in the modified UIDAI data management
system.  lfor arrestce who does not have an Aadhar Card or
registration, 1t can be got prepared Or done even post his arrest, in no

time.

Suggestions qua issuance of Warrants of Arrest at Investigation

Stage _
144, Investigating Officer may apply to a Magistrate for issuance
of warrant of arrest where-the offence is cognizable and non- _bailable

'fand proposed warrantee is evading his arrest. (Agreed by CBI)
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145. Whrle applying for warrant, the Invesugatmg ()fﬁeer

show the Magistratc his efforts made for anestmg the prOpc*‘ﬁ
warrantee. (4 greed by CBI & DP) | '
146. Investigating Officer must show that the propose’d warra‘nted o
is ordinarily residing at or was very recently rcsrdmg at soma

address which is in the knowledge of the 10 thr ough any manner ahd o

that now the proposed warrcmtec is not available at ‘that dddlCSS dur:

to his deliberate intention o avoid eustody in the casc 1n question.

(Agreed by CBI & DP)
147. No warrant shall be issued agamst a proposed warrantee

merely on the ground that he is not available for the 10/ Police

officials for the purpose of joining him in the investigation. (Agreed
by CBI&DP) | |

148. Investigating Officer must satisfy the eriteria;_ that in his beli‘e‘f,‘
and on the basis of material collected by hrm/previous 10 during thel'-‘
investigation, he is of the opmron that the proposed wamantee 1s s
‘nvolved in the.case as an accused. (4Agr eed by CBI & DP) |
149. Only a strong suspicion Or information of secret informer-
cannot be treated as a grf ound for issuance of warrant of arrest.

150. Only on the basis of -disclosure statement made by some v'v_ ‘
aecused before the police officer naming the proposed warrantee, |
prayer for issuance of warrant shall not be entertained.

151 No warrant shall be issucd against proposed warrantee anless
the Police Officer has‘categorically stated in writing that there exrsts' ‘

grounds of arrest and such grounds are not only legally admrssrble
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but are also sufficient to sustain filing of a chargesheet against 110

in the Court.

152. Investigating Officer must show that in his Opinion custodial

interrogation of the propose
fair investigation of the offence(s) in question. (Agreed by CBI) -

153. The Maglstmte must record his satisfaction in respect of the'
fact prima facze involvement of proposed warramc;,, 1cc'1uirémem:of

his custodial interrogation dnd that he 1s evadmg his arrest, (Agreed

by CBI)
154. ‘he Magistrate than can exel cise h1s poweré‘ to issue wairant o
of arrest even at the stage of investigation in cognizable and non-

bajlable offences. (Agreed by CBI)

155. Such prayers shall be endorsed by the SIIOs and  Asstt.

p P.JAddL P.P./Chief P. p.of the Court as well with a declaration that -

they are satisfied that it is a fit case for issuance of NB_W. (Agre'ed by

DP) -
Supgestions qua 'l

156. No Proclamation -shall be issued by a Court qud a suspect

issuance of Proclamations at Investigation Siage

unless the Police Officer has categorically stated that the offence ir
question was committed in his immediate presence. (Agreed by DP)

157. No Proclamation shall be issued by a Court qua a suspéct
unless the Police Officer has categorically stated 1n V\‘/riting‘that'there
exists grounds of arrest and such grounds are not only legally
admissible but are also sufﬁcicht to sustain filing of a chargesheet

against him in the Court. (4 greed by DP)
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1538 "I’\.lc; Proclamation shall be. issued by a Court qua “a.:;r.’,xs ct
i) hm ‘nc, Deputy Commissioner of the District (DCP) ra‘uﬁu
*-::'i-_m,m that there exists glounds of lcgally admissible and cogent
k silisiice warranting the issuance of Proclamahon against him.

1.59. No Proclamation shall be issued by 2 Court qua a suspect
merely on the ground of suspicion how so evet strong. . '
160. ‘No Proclamation shall be issued by 2 Court qua a suspect

merely on the ground of naming of the suspect 1n the disclosure

statement of co- _accused or an input received from a secret informer.

161. No Proclamation Shdll be issued by a Court qua & suspect
unless the Court records its pr ima facie satlsfactmn to the effect that
it is satisfied with the admissibility and quality of thc evidence.

162. No Proclamation shall be issued by 2 Lourt qua a suSpcct
unless the Court recor ds its pmma facie satisfaction to the effect that
ihe accused has been duly served with a notice/warrant or is satisfied
that the suspect has absconded or is concealing him.self so that such
warrant cannot be executed. |

163. No Proclamation shall be 1ssucd by a (,oult qua a suspect

“merely on the gxound that the 10/ Police official has failed to -,

apprehend/arrest OF ascerlain  the whereabouts of the suspect.

(Agreed by C "BI) .

164 No Proclamation shall be issued by a Court qua 2 suspect |

mcwly on the ground that he is not : available at his known places of
abode or is not found his Jast known address. (Agree ed by CBI)
165. No Proclamation shall be issued by a_Court qua a suspect

merely on the ground that he is not available for- the 10/ -Police
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officials for the purpose of joining him in the inv’eé,tigation. (A%
by CBI)* a

166. No Pmclamahon shall be 1ssucd by a (,oult qua 2 sus'p;u,i
unless the Asstt. P.P./AddL PP /Chief P.P. 1auﬁcs in wntmg that
therc
warranting the issuance of Pr oclamaﬂon against h1m

sugggew‘z(ms qua issuance of Warrants ofArrest at Trtal Stag_

167. Al the stage of trial, accused will normally ‘be on bcul on’

exceuting personal bond with surety. lhc scenario of abscondance

during trial stands on & different footing, at least as compared to
qchondcmce during investigation. In this catcgmy the accused has

crossed the stage of joining of 1nvest1gat1on and he has been

sumnl
1Lco1dmo 4 finding of existence of sufﬁcmnt mdterml against hir.
And if the Trial has cmsscd stage of framing of charge then a ﬁndmg

of cmstcnce of prima facie case also available on record. Now there

exists a duly executed and sworn Bail bond coupled: with a Surety

bond to ensure regular appearance of the accused. (4 greed by CBI &

DP)

168. Therefore, at this stage, non- —appearance of accused without
any justified reasons should be taken as sufficient’ Juquﬁcauon for
Lssuance of warrants of arrest including NBW as the casc may be.
(Agreed by CBI-& DP)

169. If any authorized pcnson moves an dpphcahon to sﬁow the
reasons for non- appear ance of the dccuscd the Court should dcude

the application. If thé Court is not sau'sﬁed with the reasons
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are grounds of legally admlsublc and cogent c‘uuuncc

oned by a Court of Law as an accused ’Lo face trial aﬁer



without justi_ﬁcaﬁon_." .
(Agreed by CBI & DP) . . R
ations at Trial Stage ~ T

proposed, it may mdlcate the non-appearance

Supgestions qua issuance 9] "Proclam

170. Needless o say that for issuance of proclamaﬁon existenée of
- warrants of arrest 1s necessary. Code of Criminal Ploccdurc nowhere - |
differentiates between issuance of pxoclamauon at the stage of‘ "
investigation or at the qtagc of trial Fhemforc the ploccdural
guidelines suggested above for issuance of ploclalndtlon at the stage
of investigation should apply to the stage of trial in the
corresponding manner. o I : | | |

Suggestions qua issuance of'Post-Conviction |

171. The scenario of abscondance post tr1al siands on 2 ‘totally"\v' P

different footing, as compared 0 achonddnce during mves‘ugatlon
or trial. In this category, the accused has not only: crossed the stage
of joining of investigation but he has also faced a full- fledged {rial
by a Court of Law and a finding ot conv1ct10n agamst him stands
recorded in the form of judgment of conviction. Hence as oomparcd :
to the stages of "Diring Investigation' 'and '’ Durzng Trzal an act of
abscondance at this stage shall be treated as the most serious onc. An
act of abscondance at this juncture, tantamount o clear wﬂiul
abscondance and such an accused shall be dealt w1th strictly
aocording to Section 174A IPC. (Agreed by CBI & DP) N |

‘»uggestzons qua General Requirements and Pre-condztlons for
Pl oelamatl()n

issUanc

L72. 'l‘herc must be a report” b(,fow the Magmtfate that the person

against whom the warrant was issucd by h1m hdd absconded or had -,
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been concealing himself so that such warrant canﬂot be issued'. Al

attachment warrant can be issued only aﬁer thc issuance -

v

pr’oclamation.

173. The expression ‘reason to believe’ occumng in Section 82

CrPC suggests that the Court must be subJecuvcly satisfied that the

person has absconded or has conocalcd hun%clf on the matenals

pefore him. '
174. The term ‘abscond’ is not to be unde1stood as 1mply1ng
necessarily that a pe1sor1 leaves the place which he is. It s

etymological and its ordinary sense is to hide oneself. Turther under

gection 82 CrPC, the Court issuing proclamahon must record its

satisfaction that accused had ‘absconded’ or ‘Concealed hlmself’
175. The three clauses (a), (b) and (c) of Section 82(2)(1) (,1PC are
conjunctive and not disjunctive. The issue of - vahd pubhcaﬁon

depends on the scm%fdctxon of each of these clauses (,lause (ii) of

sub-scction (2) is optional; it is not an alternatlve to clduse (1) The

latter clause is mandatory.

176. lhc Magistrate must be sdu'iﬁcd that 'the -accuse._d' waé
absconding Or concealing himsel{ for the pulposc of avoiding the
service of the warrant. The mere fact that the pohcc could not ﬁnd
the accused 1s not enough under this Section. What is required is the
evidence of the effect that he had k.nown_that he was W;mted an'd was

avoiding arrest. ‘ '

177. Under Section 82 of the Code, the Magistrate issuing .

proclamation must record his satisfaction that the accusad had

absconded or concealed himself. A person who had gone ah1oad ,
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.be‘fmc the 1squc of the warrant of arrest cannot be said -'o-bc

absconding or concealing. However, evel though the accused has

left India before proclamation, if he corntinues to 1emam outslde
ion of the warrant; he

India with a view to defeat or delay the executl
has to be taken to be abscondmo person.

178. The proclamcmon of ¢ abscondmo shall not be issued whenever

o warrant,fails of its effect. Before mumg a plocldmamon, the officer

who tried to execute the wzurant% must be examined as to the

measures adopted DY him to serve it.
179. If on his ‘evidence or in any other manner the Maéistl‘a{e is

satisﬁed that the accuscd is absconding or concedhng then and thcn

\

only the processes of proclamation may be issued.

180. P1occss under Section 82 of the Code cannot be 1ssucd unless
i is established that a wemant had already been issued agamst the

person wanted and that person was absconding. The previous jssue

of a warrant against the person whose attendance is required before

the Court is a necessary condition. . .
181. Simultancous issuc of both the processes, namely, warrant of

arrest and proclamation is €x facie contradictory, since it is only

after the first that the sccond can be 1ssucd whcrc the conccmed ,

person has absconded or is hiding.

182. “A’proclamation under Section 82 CrPC must mention the ume
within which and the placc at which the absconder should presem
himself to save the sale of his property. An on mission to mention the

time and place would render the ploclamatmn a- nullity. The
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proclamation shall also be ineffective if a period lesser R gt

.V?&
. ‘»&gf?‘
"i

provided by the Section is mentioned.
183. The failure to comply with all the three modes of pubheau

is to be considered invalid publication dccmdlng to Jaw as the three

! -

sub-clauses (a) to (c) are conjunctwe and not dlsjuncuve S

184. The most important pcut of the publication is the pubhqhmo of

the proclamation in the accused’s place of residence, and it is Ifrom
the date of such publication that the 30 days should be counted
185. An accused person against whom a ploelamatlon has been

issued must, until he has surrendered, be 1egarded as in contempt

and the Court will not entertain any apphcatlon on his behalf,

Suggestions for enhancing _the eff' ciency In executzon of

proclamations

186. Making UID/Aadhdcn Card as the basis of all'}interrogations,
arrests and proelama’uons |

187. When we are pondering over improving the e‘fﬁciene'y‘of

exccution of proclamation proceedings, the focus of attention shan

ot remain limited to the proceedings issued under Section 82, 83 |

CrPC but it shall travel beyond the same. The need of issuance of
proclamation arises at difference stages of criminal justice system
i.c. during investlgatmn tual and post—mal |

188. In this regard, ‘the identity particulars of an individual are the
most important inputs at the hands of Investigating Officer or Court.

Be it an interrogation or arrest, if the technologmal tools avail able

today are availed then the instances of & person abscondmg from the

judicial system can be minimiscd 1o a gleat extent It is m thl%
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1cfr=rc,ncc that the project undertaken by the Planning Commisit:
qua issuance of a unique 1dentulcduon of all the -citizen of tu ‘
country would come hcmdy and can assist the crnnmal _]LISUCC system
in many wonderful ways. ‘ »
189. As.per in‘formation‘availablc on the websi}i;te 1naintaii1e§ b},
Umquc Idemlﬁcauon Authority of [ndia, Planning . Commjssion,
Government of India. ‘Aadhaar is a 12-digit individual 1dcnuﬁcauon
m1mbu issued by the Unique Identification Authority of India -on
bohalf of the Government of India. This numbcr w1ll serve asa pfoof
of identity and address, anywhere i1l Ind1a Any 1nd1v1dua1
irrespective of age and gender, who is a resuient in India and
satisfics the verification p1ocess laid down by the UIDAI 'ca.n enrol
for Aadhaar. Each ‘ndividual needs to enrol only once which is free
of cost: Fach Aadhaar number will be unique to -an individual and
will remain valid for life. Aadhaar number will ,help you provide
access to services like banking, mobile phone connections and other
Govt and Non-Govt services in due course. - '
190. Aadhaar is easily vcuﬁdblc in an online, cost-effective way;
unique and robust enough to eliminate the large numbcr of duphcate
and fakc identities in government and private datdbdses and random 5
number gencrated, devoid of any clamﬁcaﬂon bach on caste; creed,
1011010n and geography.

191. The Unique fcatures of Addhddr Card registration are a 12
digit uniqqe,idcntity for cvery Indian individual, including children
and infants; enables identification 'for every resident Indla

establishes  Uniqueness of every individual ‘on the basis. of
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demographic and biometric information; it is a voluntary service
every resident can avail irrespective of present documentation; € »egh

individual will be given a single un1quc Aadhaa1 1D number;

Aadhaar will provide 2 upiversal identity infrastructure which canbe .

used by any identity-based apphcauon (like ration Cdld passport,

cte.) and UIDAL will give Yes/No answers to any identity

authentication queries.

192. The above features of Aadhaar Card are so dynamic in nattire

that they are absolutely foolproof and leaves no scope for a pers scato .

impersonate to escape the clutches of law. It is need of the hou1 that
not only the federal investigators of criminal cases like Nauor.lalh
Investigation  Agency (NIA) and Lenhal, Bureau  of
Investigation(CBI) buf dlqo state police hke Delhi Police should be
allowed to have an unhindered access to the UIDAI data so as 1o
correctly identify the suspect or an accused right ‘from the stage of
investigation. .

193. The UIDAI data base shall be so enabled so that the criminal
antecedeom or any kind of interfacc of a person shall be recorded in
his/her-UIDAI data by way of some kind of hyperlink etc. ‘

Modification of arrest memos in terms of UID/Aadhar partzculars

194. On the same lines there is an urgent need to update the Arrest

Memo Vorms being used by Investigating Agencies. The forms '

being, used now a days does not carry any specific palucularswhich '

can be got verified in a foolproof manner, without wastage of an

time.
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195. One way of doing the same is DY mcnuonmg the auly Ve

out of the arrestee.  Such Alrcst Memo shall dl%O thB a declaratlcu )

by the SHO of the area that thf‘ fact that the factum of hlS/er arrcst
has been uploadcd/updatcd in the modified UIDAIL datd m'magcant
system. I‘o1 arrestee who does not have an Aadhar Card or

registr duon it can be got pledlCd or donc even post his arrest, inno

fime.

Mandatory affixation of photograph of the arrestee on the Arrest

Memio
196. The modified Arrest ‘Memo should have a mandatory column

for affixation of front and side pose photograph of the arrestee. This

can be casily achieved with the help of a web-based camera which - o

can be atiachcd with any Desktop/[ aptop computer. Inclus1on of
photograph would not only bring credibility in Arrest Memo but
w_ould also come handy in the futme proclamation p1occcdmg% if
any. Also, once included in the Data: Bank of Nahondl Crime
Record Bureau (NCRB), the photo can be used to identify the repeat
offender with the help of latest software tools which use -face

recognition techniques like super imposition etc.

Inclusion of all mobiles and landline connections of the arrestee in
the Arrest Memo : :

197. The Arrest Memo shall carry all mobile and landline riumbers

of the arrestee apart from such contact numbers of -his/her parents,

spouse oI any other first-degree relation for future ‘reference

pUIposes. Availability of mobile phone number of the susp
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arrested accused would come handy in estabhshmg communica! |

with him/her by the Inchhgatmg Agencies or 1he Courts. Al '§c)
under 'Know YVour Customer (KYC), all tclccom companies a
obliged to keep updated photos and other IDs of all thcu Customers.

198. Almost all residents of Delhi have at least qne mobile phone

_connection in their name and almost half of the mobile phones

carried by the populann of Delhi arc smart phones ‘Once a person

shares his mobile numbel with the investigating agency or the codﬂ" -.

during investigation or trial, apart Ir from serving him the Convcntlonal
mode of commumcauon like summons, registercd post etc. he can bc.
served through new 1.T. technology tool like Lmall Pacebool(
Twitter, etc [ior example, experience shows that in very many
SUMIMons, prou,ssc% issued by the Court a report 1 is rcccwcd that the
accused did not meet or 'was not available or thc, house was fnund
locked. In case, the mobile number of the dcc,u%cd is available wuh

the police or the court not only the service of & nohcc/summon can

H

be made through SMS service but even if some dasti service istobe

offected, the accused can be fo1cwa1nc,d to remain present at his
house at a particular time, on scheduled date for service of processes.
(Agreed by CBI & DF) ' ‘

Jnclusion_of _all other particulars 0 _meormatton technology
conmUnication: tools _like Email LDs, F Tacebook _accounts,
LinkedIn_account and Twitter handles etc. of the arrestee_in_the
arrest nemo | a

199. Another improvement Wthh can be brought into the mochﬁcd

arrest memo is inclusion of par ticulars of other new age modes of

communications namely Email I.Ds., laccbook accounts, Lmkedln _

P

|
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Twitter handles, etc. lhcsc modern days socm‘

T’\
i be used for tracking and tracing-an accused in-case d‘ 37

ncy akin to abscondance. Such information 1cchnology mod

. *mmumcau()n can be Jegally accepted as per e—servzce prov1ded

in Dclhl Electronic Service Delivery Rules. (Aareed by CBI & DP)

Inclusion_of all the Bank Account pamculars and Credit/Debit
Car ds Qarttculars of the arrestee in the arrest memo with real time:

web linkage to Aadhar Card

700. Another vital suggestion 1s to include all the Bank Accou:nts
particulars and Credit/Debit Cards particulars of the arrestee ir£ the.
arrest memo with 10&1 tnne web linkage to Aadhdr Card data. This
would go a long way int mckmg an arrestee accuscd if he abscc,nds
Any usage or operation of Bank account or the C1cd11 Card, whyn

put under surveillance, would get reg1ste1cd and alarm the scc,urny

1

agencies.

Creation of a dedicated website containing particulars of all the

person arrested OF bailed in_criminal offences ‘
701. Our country is a world leader in software and hardware

development. We can use the information technological tools‘by'.
creating a database of all arrested criminals and also all those who
arc facing Criminal Prosecutions. This would not only be handy and
easily accessible 10 all concuncd specially Sccurity Ag,cnclcs but
will also act as a deterrence to the potcmml abscondcrs

502. Such a data basc can cven be made acccsmble to the pubhc SO :
that the same can be used to vcufy the criminal antecedents or
credentials of a person though a simple search process by private

partics. Such a ddta bank ‘can also help identify repeat offcndels and

a
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serial offenders and can be an effective tool in efficient handling ({,lr :

crime. (- /Igreed by DP)

Creation_of a dedtcated website_for_all persons against whom
pmclamcmon issued or_who_are declared Proclazmed offenders

(PO)

. 203. Likewise we can also usc the T to'ols by cr'eating a database

and a dedicated Website of all abscondels and Proclazmed oﬂena’ers
This would go a long way in bringing in discipline in (,umlnal
Trials. Access to this tool would help-in speedy trial of _]USUCC and
help tracking the absconders. As of now there is no suie short
mechanism whereby list of absoonder% or P.O. of a particular state

can be easily accessed by police force from other States and Natlons. |
Flaving.a state-wise data-bank apart from a national data bank of -
such absconders/P.O. would help all stake holders in tracking such
persons and bringing them to justice. Even othcnwmc absondance 1<
a public information and as per law, an abscondm/P Q. can be

arrested even DY non-police gener al citizen. (Parlly agreed by CBl)

Mandatory registration of all property Owners s/landlords who let -

their rewdent:ai/ u)mmetcml or mdubtlml ro erty on rent

204. Delhi being the national capital attracts th'ousandsvand Jakhs of -
‘nbound settlers. Crimes committed by this floating popu‘lation are |
alarmingly high. Also, the heightened national security scenario
demands repeated notification of compulsory 'I‘enant verification
drives by Delhi Po 11cc Another suggestion this Paper would lik.e. to{ '
put forth is compulsory Registration of all the Landlords and Tenants

in the territory of Delhi with specific reference to Aadhaar Numbet.

=
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5" rhis can be done 1n @ simple online format and also t

1650

I3

N

" yrocedure. Some simple practice directions can be issued [T

(115 regard. This would, upon 1ts Jinkage to Aadhaar data bank, rule
out frequent incidents of abscondance during criminal trials.

rocesses to_be done by .an
since it is-now a €0 rnizable

Txecution 0 - Section_82/83 CrPC
officer not below the ran
offence, under 1744 IPC :

206. Since abscondance and declaration as Proclaimed offender has

now becomc a cognizable and non-bailable offence it is imperative
that the exccution of Proclamations shall be accorded tof) priority
and its credibility restored.. This can be done only if the process of
exccution of Section 82-83 CrPC is handled by a responsible senior
oI:'ﬁcer“bf the Police Qtation or by a team of dedicated officers
specially assigncd the job 'in- each police district. |

207. 1t is also pertinent to mention here that as pér Section 82(3)
CrPC a finding by the QOHCCI‘HGd Court shall be regarded as the
conclusive evidence and proof of all compli-ancé of é_ll pre requisites
of this Section. Mecaning thereby there would practically no viable
defence available to the accuscd once his proclamation is published
by the Police and a satisfaction is accorded to it by the Court. As
such exccution Teports of Scctions 82 or 83 CrPC submitted by a
Constable or a Head Constable cannot inspire requisite confidence as
" compared to a report of S.I. or above. | |

Mandatory photography and video recording of 82/83 CrPC

proceedings and attachment of the video file with the prosecution

materiai- N
708. Another tool which can add credence to the publication

proceedings is photography as well as videography of ' the
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publication proceeding. This would rule out instances wher!
found that the execution pohcc official has plcpaucd the pubhc !H

report without actually visiting the house of the accused. A series ﬂ‘

photos and 2 video of the house of the accused dulmg pubhca’uon ._(Jl

‘4..

the proclamation, will rule out the instances where accusatlon AM' a

made that no visit was paid by the execution officer at the address of
‘the accused. (Agreed by CBI & DP)
" Mandating RWAs to keep track of floating population in thelr :

localities

209. In order to bring orderliness in Criminal Justice Sy%tem;,dne
measure that can be adopted is to ‘nvolve the civil society in trackmg,
the floating population of their locality. Schemes like Bhagldan can
be utilized for this propose. Residential Welfare Associations/Market
Associations are being allocated funds by the Govt. of NCT of I?elhl
under various Schemcs. They have Sufﬁcient ways and 'fneans and as
such can be requested to keep track of floating popuiation in their
catchment colony and update the local P.S. about it. Ihey can be
requested to keep 2 list of landlords who let their residential,
commercial or industrial properties on rent apart {from details of their
tenants. (Agreed by C BI & DP)

Mandating _the collection of reszdentml as well as _work place
details of all the accused -

210. The antecedent verification of accused as done under FOIm—,
12 under Punjab Police Rules, shall include not only p01manem
residential address vcuﬁcahon but dlso past work place address

verification. Many a times, €x -employers have a clue about the
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cs past as well as their current whereabouts. (Agrde

cions for _early apprehension _ of Proclainted,
ifiers/Proclaimed Persons : o

711, This is-high time that names, addresses and pictures if any of
Pr oclazmed offenders arc made pubhc on different govcmmental

website i.c. NCRB, CBI, Delhi Police and other State Pohw (CBI &

DP agreed) | .
212. There is an urgent need to create a dedicated website wﬁ-ich-
contains data of all the Proclaimed offenders "and Proclai;rr‘:led".
Persons/ Abscondus of each State / Union Territory in @
consolidated way with details of the crime, address etc. Either it can
also be integrated with the aforementioned LC,IINLS so that the
cfforts to trace proclaimea’ offenders are not only in‘States where the
accused declared PO put also in the »entire. Natjon and evenAthe
world. (CBI & DP agreed) S

213. Such website and another criminal investigation pclice
wcbsncs shall carry a simple search box option where details of each
”/f()c/azmed offenders can be ascertained and by simply searching
them with their names OF other available particulars. There shall be -
1o hesitation for the police in making names and details of the POs
public so that Proclaimed offenders can be arrested by the citizens
under Section 43 CrPC. (CBI & DP greed)

214. Police be mandated 10 dlspldy on their wcbsne ah their

Standing Orders and SOPs so as to spread awareness in the general
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public. (CBI has apprehensions (its Crime Manual alreddy -

1

[nternet) & DP agreed)

215. Delhi Police shall put in place a Dlgltal Surve111ance %ystcgﬁ )

whucby it shall be given an ‘see only’ access 10 all Digital. Datd of -

the 1)llowing departments SO that they can cross check if any of

these 18,541 Proclaimed oﬁ’enderv can be digitally uackcd and__ |

brought to justice. The threat pc:lcepuon from these 18, 541 'P()s

roaming around 1n Delhi fcaulessly is immensely gravc The detaﬂs :

of the departments are-as under: All Nationalized and Private Banks»

%cwing, Account Holders data All Nat1onalucd and Private Banks

[;oan Account Holders data; All Natlonahzed and anate Banks
Credit Cards Holders Data; All PAN Card holders Data All MTNL /
Private Iandline holders Data; All | MTNL / Private } Mobile Holders
Data; All Passport Holders Data; All Govt. and anatc Insulaﬁce
Holders Data; All Aadhar Card holders Data, All Voicl cards holders
data; Transport Department, Driving Licence and Vehicle

Registr auon Data; Registrar of Death Registration Data.

216. Once given access, there are software which can as- Web

Crawlers scarch out the POs out of large data bases. (DP agieed)
217. Apart from the above data base, the Digital Surveillance Team
of Delhi Police and CBI shall also keep vigil on social media'and

website like Facebook, WhatsApp, Linkedn and Twitter etc, for

searching the accused with enhanced technological tools, - now ?

persons can be tracked cven through photographs. (DP agreed) '

i
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218. All the Police Statlons to dlsplay Names and Plctures ol P "3‘)
prominently sO a8 to make public aware of such pcrsonq and d o lh 1'

public can help nabbing such POs. (DP agreed)
719. Creation of the 3D map of all the Police Smtlons arth

iy

Delhi with liccnqed or open source Google maps type mapping 2

the help.of Nannal Informatics Centre (NIC)which will have & real <

time pop-up display of all the proclaimed offenders, convicts and

other accused i a locality. The pop-up shall dleplay the image,

name, address and other dctaﬂs in mobllc/tab/pad device or laptop or

desktop for usage by Pohce Intelhgence agencies and Judiciary

only. (DP agreed)
220. On the lines of PIN codes allotted by Postal Dcpartment to the

entire length and breadth of our nation wher eby a particular %1x—d1glt .

PIN Code identifies a fixed area, this methodology can be furthu
used to award a Unique Address Code (UAC) whe1 eby with the help
of Postal Department and Municipal Corporations having the house

records, pre-verified six~digit unique code for each address can be

created.  This-code can be used by the police as well as by the

Judiciary for cross checking of the address for verification purposes

at the time of arrest/surrender and acceptance of bonds. (CBI & DP - .

agreed)

221. In case a person does not have a passport to surrcndel a letter

can be sent to Passport Authority of India to not to issue a passport

to the accused as and when applied w1thout clearance o{ the -

concerned SHO. (CBI & DP agreed)
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222 Note book of important rules, guidelines and regulatii*’ﬁ"’
from judicial directions can be prepared for all crlrnmal Col
1Cc1dy reference by Dclh1 Pohce as well as CBL (CBI & DP agres
223, On the lines of CBI which has postcd its criminal manual
their website, Delhi Po Lice shall also pass all its etandmg orders f01
the consumption of the Courts as well as other cm/cns who needs 10
have look at them. ( CBI & DP agreed)- | ‘

224. As quggcsted by Delhi Police, the necessary individual-
- formation required for dlomal suwcﬂlancc of the accused shall be
obtaincd by each criminal court -as and when applications. for
anticipatory bail 1 moved before it. ‘Furnishing of all necessaly
details for digital su1v0111ance shall be made a pre-requisite in case
of anticipatory and regular bails. (CBI & DP agreed) |
2925. Mandatory usage of modified arrest and surrender form by
Delhi Police in State cases and by Court in criminal cases. (CBI &
DP agr'eed) | _ | 4
226. Interlinking of governmental / institut-ional databases for
instant real time verification: Bvidently & at the time of arrest, accused
‘furnishes his/her permanent / tompmary / W01k place address
supported by identity documents like passport, Aadhaar Card,
Driving Liccnsé and like. Such documents are also 'fumished by the

- surety at the timé of submitting Section 441. CrPC Surety'Bo'nd
before the SHO / MM / Trial Court.

727. Such exercise has already becn carried out and tested in at
lcast following projects: eDAR National Dashboard: Under the

acgis of Artificial 1ntclhgencc Commﬂtcc of Sup1unc Court, a
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decision was a111vcd at to use Al Tool SUPA(,I« (buprcmv eh T

Portal for Assistance in Couit Efficiency) in various legal ﬁcm i

criminal appeals, income tax matters, land acquisition Lhi: |

Negotiable Instruments- Act complaints, and Motol Accident LlalmSw
228. There 1s a ‘need to interlink the governmental / 1nsmut1onal

databases with the help of APIs (Application Programme Interface)

with CCTNS of Police and CIS of judiciary for instant verification |

of documents furnished in the course of investigation / trial.

229. A prerequisite to usage of Al Tools in these fields was
availability of structural dlgltal d'ltabase of all thc cases. A oub
Committee was. formed by the Al Committee of Supreme Court
‘under Chairmanship of Hon’ ble Mr. Justice DN Patcl Chief Jus‘uce
High Court of Delhi, with HMJ T.R. Midha, Judge, High Court of
Delhi, HIMJ Paresh Upadhyay, J udge, High Court of Gujarat, Justice
Retd. K. Kannan as its Member and Sh. Surindér S. Rathi as its

Convener. The eDAR Dashboard is developed in such a way that it

seamlessly exchanges data w1th CCTNS of MIA, Vahdn/Saar’th of

WIoRTH and 1IBI of IRDA and would eventually be-able to push
¢DAR to the Case Information System, CIS 3.2 of Judlc1ary This

networking will help instant verification of documents thereby -

saving -thousands of man hours currently being utilised 1n
vulﬁcdtlon of documents like DI / RC from other states.

230. Exchange of Data between (,ommcmldl Courts and Registrar
of Companies: On a suggestion put forth by High Coult of Delhi to

the task. force on Lasc of Doing Business which is lookmg after

enhancing the efficiency of Commercial (,ourts cstabhshcd under'-

CCRL.M.C. $328/2013 & CRL.M.C. 4438/2013 Puge 64 0f 165

S,
RN TN
LA

A




Commercial Courts  Act, 2015 APIs were designecf and excha
between the database of CIS which is utilised by Judmary'__ﬁ’ﬂ_
gencration of eSummons and the database of Registrar of (,omp :
under Ministry” of Commerce which accords: reg1strat1on to" tf

g
z
g
v

companies under Companies Act, 2013 along w1th .database of all

the Directors- of the rcglstcrcd compamcs with then DINSs (D1recw1 - "

[dentification Numbers) and registered addresses. . This system is

now in place and is being utilised at pilot locations for instant aceess

and vu1ﬁcatlon of updated data.

231. Exchange of Data between Commmmal (,oults and Rcvcnuc
Department: ~ Likewise, as d1scussed supra, APIs have becn
exchanged between CIS of Jud101a1y and databasc of Revenue
Department. Such a digital real time exchangc of data not only
ensures that all the dlsputh pertalnmg to a partlculau propcrty or a
piece of land are brought to the notice of’ the Rcvcnue Department
but it also énsurcs that the Commercial. Court dedhng with a d1spute

qua a property or a piece of land also gets to know about all cxmmg, ‘

pending and adjudged cases qua the same.

mandated all  Ministries, - Decpartments and .Public Sector

Undertakings to digitize their data and day-to-day working. In so far

232 eGovernance Mission Mode Project of Government of India

as the eGovernance project is good two decades old, all the

digitization has already been carried out by all major Ministries and

Departments. Under the Bharat API initiative of metry of IT,

Government of India, the National c(:ovcmdncc Dlvmon (Ne(:D)

1§ apex officers, 53  Ministries, 54 -Depdrtments and 86
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Commissions have created their independent databases. 36 )]
and UTs along with other independent apex bodies, Depaxtmum

Boards, Undertakings, Statutory Bodies and Commissions *

alrecady coordinating and delivering Government to ('zovernment'

(G2G), Government to Business (G2B) and Government to.Citizen

(G2C) eServices through APIs under Digital India initiative.

233, Taking advantage of this digital revolution, in order to tackle
the menace of accused/suspect absconding duung the
investigation/trial, there is need to interlink the cummal Jusucc

system with the available governmental/institutional databases.

234, Lack of comprehensive cohesive initiative in this regard Has

led to spiralling of crime in the city state of New Delhi. Doubling of
number of proclainﬁ offenders from 13,521 Proclaimed Offenders as
in March 2010 which has now reached more than 28,000 in the year
2021, |
235 The databases which can be interlinked with CCTNS of Polic;—:
and CIS of judiciary include i) VAHAN, SARATHI of MoRTH, ii)
Aadhaar, iil) Bank Accounts, iv) Land reco’rds,‘iv) Mobile Phone
records, v) Passport, vi) Insurance, vii) Income Tax and like.
736, Creation of a dedicated Cell for Tracking and Arresting
PIO(,ldlln(,d Offenders: Considering the fact that in the last ar ound 10
cars the number of POs in Delhi has swelled to double from 13,500
in 2010 to 28,000+ in 2021, there is a need to create a dedicated cell
for digital tracking and arrestiof' these POs. Such cells in other States

and UTs can exchange real-time data to contain these outlaws. This
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will help restore Law and Order and will bring down 3

Crime.

237. Unified Criminal Justice System (UCJS) propounds a di’l!
software environment which connects each and e\)ery duty holddft . -
under criminal justice system in a seamless manner élo'ngside ahf;/-'\l-
enabled intclligent data keeping. It has the potential of bringing a
dynamic unison of each and every data produced and consumeci By
the different stakeholders of criminal justicé, system. Ita will avoid
duplicity and disparity in data keeping between stakeholdersv like
Police, Judiciary, Prisons, Forensics, Prosecution,. Legal Services
and others. With intelligent use of APIs, identity of the accused can
be verified instantly through Aadhaar, Voter ID. and . Passport
databases. Address verifications can be done through Municipal aﬁd
Revenue databases. Identity documents like Driving License, PAN
etc. can also be verified in-no time through APIs of respective
databases. Details of previous arrests, pi'osecutions, convictions etc.
can also be ascertained and utilized once digital/paperless
investigation is carried out under the data keeping prototype
proposed by UCJS. ‘ | ‘

Submissions of Prof. (Dr.) G.S. Bajpai, Vice Chancellor of Rajiy
Gandhi National University of Law, Punjab and Former ‘Professor
of Criminology and Criminal Justice, National Law Universitg),
Pelhi as Amicus Curiae -

Part-I — Due process under Section 82 CrPC

238, Section 82 CrPC lays down the process for proclamation of

persons absconding as offenders. Scction 82(1) provid.es that where
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the Court has reason to believe thal any person af

l.hdl the warrant cannot be cxccutcd the Court may publish a writt c.’i .
proclamation requiring the ‘person to appear at a spemﬁed date. and

lime not less than thirty days from the date of proclamatlon. Section

82(2) lays downthc manner in which - the pxoclamaﬁon shall be
published, which includes its reading in a conspicuous place of the
town or village Where the person resides; affixation to a conspicuous
part of the house or homestead wheret-he'person,-re:sides; .afflkatic_)n .
ol a copy of the prociamation to a conspicuous péu't of the Court
House and the same may also be published in a daily newspaper.
Section 82(4) lays down that where the proclamation provided for in
Section 82(1) is in respect of a person accused: of an offence
specified in the scction and such person fails to appear- at the
specified place em-d time, the Court may pronounce, him a procluimed
offender after making such inquiry as it deems fit. |
239. As per the NCRB Crime in Indian Statistics, 2019, for the
0 67.19,411 processes (for sﬁn_nnons, bailable warrants, non-bailable
warrants and other processes) reccived by the Police throughout the .
year, 28,47,906 remained unserved. In this regard, the Bureau of
Police Research and Development, identified two problems with
1'cs‘pcct to service of summons/warrants. Firstly, wrong/incompléte
identification of Lhc arrested persons. Burcau of Police Research and
Development 1dcmmcs the point of arrest of a pcr%on as the pomt at
which the Criminal Justice System records the part1culars of the

person  arrested. Secondly, Burcau of Police Research and

5
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Development 1dcntulcs problems pertaining 1o msufﬁcwlé '

B

»

' mdnpowcr failure to leverage advances in 1cchnology and fallule to

revamp police processes which Icad to problems in service of

o .

summons/warrants despite having correctly identified the pafticuldrs

of the accused.

240. A similar conclusion was reached by a research project

‘undertaken by the Jharkhand Judicial Academy at the instance of the : "

Ministry of Law and Justice. The project attempted to identify the

rool causes for the non-appearance of accused and posed the quety |

1o Judicial Officers, Superintendent of Police, Deputy Commiissioner

and Public Prosccutors. Several respondents pointed out that thc

non-appearance -of the accused could be due to mdsons of both a

deliberate  attempt to cvade justice or by simple ignorance.

Nevertheless, the-respondents also outlined other reasons for a non-

appcarance:

OF

(i1)
(ii1)

{1v)

Non-execution of warrant by police due to non-availability of
residential address of the accused, inaction of police in serving
the summons; |

Misusec of bail; |

Lack of stipulated time framec for conclusion of criminal trial;
Lack of technolagical and scientific methods in recording 1he '
details of the accused ete.,

It is also highlighted that non-cxecution of processes by the

p1osccuhng agency cffccuvcly (Letter No.06/law-03/2014~

1364 Dt.07/03/2014 of Home Dep@., issued by P11n01pa1

Secretary, Govt., of Jharkhand is not being followed ete.,)
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(vi) The migration of accused belonging low income grotifi i
other - o .
States for livelihood, illiteracy; z ‘

(vii)  Lack of information about the court process.

E

241. 110m the 1bovcmonhoncd sources, among other p1oblcms, il
common theme that emerges is with 1cspect to the inability of” 1hc
Criminal Justice System to identify thc cmrect 1es1dent1al dddl .,ses
of the person accused both at the stage of mvestlgau@n as well asthe
(rial. The same can also be gauged by a prima facze perusal of thg
details of proclaimed oﬁ‘enders as available on the website of 1hc
Goa state police. A pecuhal dlstmc’uon between -the data on

proclaimed offenders as collated by the state of Goa and other Indian

statcs examined by the research team 1s that the statc of Goa aleo-

spcci'ﬁes whether the accused was rcleased on bail by th‘c
police/Court.

242. Tt can be plamly observed. from . the above. that complete
residential details of the proclazmed offender aren’t available in
several instances even where the pmclaimed oﬂender had been
released by the police/Court, despite Form No. 45 in the CiPC
dedicating a space for the same. The practise of merely noting down
the name of the town and State from which the proclaimed offender
belongs seems to have gained general acceptance in t_hé application
of our criminal justice processes. |
243. It can bc expected ‘thér@f@‘@, that such information 'is not
eathered by the investigating agencies at the time of investigation m
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mvc,sug,dtmg, officer must be enjoined 1hc duty to collém
mmculdrs at the stage of investigation mcludmg 1%@
¢ residential address and permanent address of the accusx,ﬁ _
and the contact details including the telephone and mobile phote
numbers and email addresses of the accused. lhc investigating
officer must also be required to collect in’formatioﬁ as 'regards the
social media accounts of the accused, given that such accounts, m ay
also lcad to information as 1egards the whereabouts of the accuscd
Such details may be collected in terms of the pro-forma attached

a

with the submissions.

245. The abovementioned details of the accused.must also be
collected by the police/Court at the time of the grant of bail. Such
details must be collected in édditidn. to the requirements of Form No.
45 and in the manner stipulated in the pro-forma at“tached with the
submissions. | |

246. The plocccdmg,s under Section 82(2) must be required io be
!:>115t()g17aphcd and video—graphcd. Further, pursuant to any process
under Section 82, the Process Server must be required to fill out the
pro-forma and submit the same (o the Courﬁ

247, Another problem faced by the Amicus in the compllau n of .
the report, which acted as a bar to a complchcnswc study of the
factors which encourage absconding are incomplete. presentation of -
data relating to absconders and proclaimed offenders by the poliée.
The National Crime Records Bureau (NCRB) may be directed to

oather data in a manner conducive to further studies. In particular,
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the NCRB may be directed to oollect and- dlsplay partiéﬁ’ihri—;

regarding the offence(s) of which the person was accused ﬁild
whether the person absconded at the stage of investigation or Kal)

bail from police/Court. |

Pari-Il - Attachment of property under Section 83 Zand prosecutfﬁﬁx .

amder Section 174A IPC

248. The same problem W w1th respect to the 1ndb1111y of the Lummdl
Justice System to identify the correct 1'651dent1a1 ‘address of the

accused and which acts as a bar to the service of summons also acts

as a bar to the proceedings pertaining to the éttachmenf.of .property .

under Scction 83 CrPC. The solution as regards propcr 1ecord1ng of

the residential addresscs, phone numbers, ' mobile -numbers, socw.l :

media accounts of the accused thlough would also work effectively

towards securing the attachment of the residential p1op01 ty in the

name of the accused.

249, It was, further submﬂted that the pro-forma lists out the

catcgorics of movable and ‘.1mmovable properueq 1n the name of the* B

5

aceused for which the investigating officer must collect-information. '

Similar information must also be required from the accused at the
ime of grant of bail by the ‘Court/ police. Such proformas can go a
long way in securing successful attachment proceedings under

Section 83 CrPC.

250, Ilowever, certain practical difficulties have been pointed out

»y the Jharkhand Judicial Academy in its report as regards‘{he

attachment processes under Section 83. The relevant portion of the

f

report 1s reproduced hercunder:

5
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“Difficulty in securmg the withesses in the instance
PF oclamation due to lack of effective witness prolecm,;
mechanism, in cases of attachment of movable proper’y -
such as cattle etc., situated in rural areas, difficulty. of -
ra/zsporlalzon and non-cooperation of localities to keep

in’ ‘custody of such property are the ‘other reasons 1
specified relevant to the praclzca/ dzﬁ’icu/rzes in execution -
of processes issued by the court.’ 1 '

-1
i

251. Addressing these practical difficulties requires addressing -

bloadu institutional issues including that of increased manpower

and- mh astructure for policing and plomouon of community pohcmg

mechanisms. : ' " ; '

‘_I

proforma to be collected by the investigator - durmg, investigation;
proforma of details to be furnished by the accused at thc time of bail,
and proforma of details regarding publication under Section 82.

Submissions of Mr. Ralshekhar Rao, Senior Advocate as Amicus

Curiae

253. Scc,lionfs 82 and 83 CrPC secures presence: of the person.
Depending on the nature of the offence, the person abscondmg may
be declared as a ploclalmcd person’ or a ‘proclaimed offender
under Section 82(2) CrPC. Courts also have the power to attach
propertics of a proclaimcd'person n ordér' to secure appearance
under Scction 83(3) (,1PC . . -i |
254. Unlike in casc oI a ‘proclaimed person’, powers of arrest have
been given to various persons in case of a ‘proclalmed offender’.
Powers have also been givcn to officers employec} in connection
with affairs of a village to communicate to the neare%st magistrate or
] .

1
]

|
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A -vustratc of First Class or by a police officer w1thout an order. &om o

d‘MﬁgSU ate or a waudm ‘
255 When the Code was initially cnacted, for 1he purpose 0f
Scction 40(1)(b) CrPC a ‘proclaimed offender’ was de‘ﬁned as
including a person pr oclalmcd as an of fender by any Court to which
the Code does not cxtend for commission of offences in Lhe',
territories to which the Code extends which are pumshable under
Sections 302, 304, 382, 392-399, 402, 435, 436, 449, 450 and 457-
460 of IPC. While Section 82 CrPC was limited to declaration sfa
‘proclaimed person’. | .

756. Section 82 CrPC was subsequently amcnded v1de the Criminal
Amendment Act 2005 w.e.f. 23.06.2006 to include sub-section (4}
and (5) which provide for declaratioﬁ of 2 ‘proclaimed offender’. As‘
per Scction 82(4), a ‘proclaimed persoﬁ’ under Section 82(1) who
fails to adhere to the proclamation and is acéused of offences under
Section 302, 304, 364, 367, 382, 392-399, 400, 402, 436., 449, 459—
460 of IPC may be declared as a ‘proclaimed offender’. At the 1"_ime
of amendment of Section 82, the definition of ‘procl&zimed offender’”
for the purposc of Section 40 was not amended.

257, Despite the fact that ample powers have been granted in thé
Code of Criminal Procedure for declaration of a ‘proclaﬁhed person’

and a ‘proclaimed offender’ and their arrest with the sole objective
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of their appearance before a Court, such powers must be exc*

keeping in mind
constitutional rights of those sought to arrested as stipuleﬁi
Article 207, | | |
218 and 229 of the Constitution and in comphance with guldehnfﬁt‘ .
* framed by the Supreme Court in Arnesh Kumar v. State of Bihar,
(2014) 8 SCC 273. - |

258. The procedure for declaration of a ‘proclaimed person’ and a
‘pmclainéed offender’ as stipulated in the Code of Cr 1m1_na1
Procedure, comprises of various steps. - |

~

Publication of Pmclamanon under Sectwn 82(1 ) CrPC

259, A proclamation may -only be pubhshed directing that .the
‘proclaimed person’ appear at a specified time and place not less
than 30 days from the date of publication, once the Court is satisfied
that: a warrant of arrest has ‘already been issued and all possible
attempts to execute the warrant have been made and subsequent to a
warrant having been issued the person is absconding or concealing
himself in a manner to avoid exccution of the warrant..

Enguiry to_ensure that warrant of arrest has been issued and all
efforts to execute the same have been made by the Police Officer
260. It is necessary that prior to issue of proclamation, a warrant as

per the Second Schedule, I'orm No. 2 or. IForm No. 9 ofthc Code has
alrcady becn issued. The warrant must be issued keeping in mind the
cuidelines. framed by the Supreme Court in Raghuvansh

Dewachand Bhasin v. State of Maharashtra (supra).
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jufisdiction of the court issuing the warrant. However, the Code does
not provide any rules/guidelines to be followed by the police officers
in course of execution of a warrant of arrest as have been prnv1ded-
for service of summons in Scctions 62-69 CrPC. In the absence of
such rules, guidelines were issued by the High Court of Madras.
‘wherein it was directed that in case a warfant cannot be executed
within 30, days, (i) the officer concerned must ﬁleia status report,
cxhdustwcly reflecting the steps taken by him and 1f it is expressed
that there are prospects of securing the- person (,oncelncd ‘before
long, rcasonable time may be granted by the Judlglal Officer not
xeeeding 15 days 'by way- of extension and (i) if the officer
concerned assigns valid reasons and expresses inability to secure the
person against whom the warrant is issued, after examining the
reasons and assessing the facts and circumstances of the case and
dﬁm fully being satisfied that the accused s obv1ously cvadmg
arrest, the Court shall resort to the procedure ddumbldted in Section
82 CrPC. | |

Procedure to be followed. for service of summons under the CFPC

262. livery summons shall be served by a police officer personally
on the person summoned or by delivering or tendering him one of
- 1
. 1 . e o . | . A% - . ' .
the duplicates of the summons. The police officer may also require
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the person summoned to 31gn a receipt on the back of a duphcaﬁ*a

Summons may be served on corporate bOdlCS and soueucs L‘*f

registered post. In the event, the person summoned .cannqt, by u.l
exercise of due diligence be found summons méy' be served: on Wﬂ
adult male membu of his fa,mlly In the event, it is not posmble fO!"‘- |
the police officer to follow any of the afore- mcnhoned modes he
may also affix one of the duplicates of thc summons to a L
LOJ']SplCUOUS part of the house in which the person ord1na111y 1esAdes
lhcwdﬂm on the basis of the steps taken by the- pohce officer. 1.0.
effect service of the summons, the Court may, after makmg cnqunlcs .
as it thinks fit, 01thc1 dcclare that summons has bcen duly served or
order fresh service of summons. As such, the (,ourt is required to
make an cnquiry as to whether the police officer has in fact, taken
any steps/the proper steps to effect service of summons

Enquiry o _ensure that warmnt of arrest calmot be executed
despite all efforts of the police officer as the person is absconding

or concealing IumsJ

263. Tt is pertinent that prior to issuing a ploclamauon under
Section 82(1), the Court shall record a finding that (1) all necessary
¢fforts for cxccution of waljr'ant have been made and (ii) the only
cqson the warrant has remained unexecuted is. that - the persén.
concerned is ‘absconding or. concealing himself so. that warrant
cannot be executed’. Proclamations cannot be treated as proof of
cxccﬁtion of the warrant.16 The cxpression '1'eaéon to believe'
occurring in Section 82 CrPC qugg,csts that the Couxt must bc

subjectively satisfied and record its 1easons for comlng to the .
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i 1l ,cms of evidence or even without taking evidence. -

Manner Of publication_of proclamation (zssued under Se 1O

82(1)) ,
under Section 82(2)

264. As per Section 82(2), a proclamation may be published in two

ways i.¢., (i) publicly read, affixed to a conspicuous part of t;h'e house
or homestcad in which the person ordinarily resides or to a
conspicuous part of the towﬁ or village or the court house and (i)
publication of the proclamation in a daily newspaper circul'at';:d’in
the arca where the person ordinarily resides. However, (ii) above
may only be resorted to if the court thinks fit and is not an alternative
to (1) above, while (i) is'mandatory. As such, in view of the serious
repercussions  that pubhcatlon of a ploclamatlon has on ‘an
individual, it is cssential to ensure that a p1oolamauon is published
only in the manner plowded in Section 82(2). Thus, the Court must
apply its mind to see if the proclamation has been issued 1n
compliance with Section 82(1), Section 82(2)(i) has been complied
with and if, in the facts and circumstances of the case, it is necessary
(o resort to publication under Section 82(2)(i1). The Court must
further record a statement under Scction 82(3) stating that Section
82(2)(i) has been complicd with.

Declaration as a Proclaimed Offender under Section 82(4)

965, In the cvent, a ‘proclaimed person’ against whom a
proclamation under Section 82(1) was duly issued . and published,
fails to comply with the said proclamation, may be declared as a

£
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‘proclaimed offender’ in case the proclamation had been pubh%hf *i "

with respect to offences punishable under Section 302, 304, 36L
367, 382, 392-400, 402, 436, 449, 459- 460 of IPC. Ae such,: Unlv
person accused of these offences may bc declaled a proclazmed

offender’ after an inquiry in that regard has been conducted. Hence,

not all ‘proclaimed persons’ can be declared as ‘proclaimed

offenders’. Only those who are accused of the afommud offences

may be so_decl ared. Subeequent to declaration. as a proclazmed

offender, publication of the declaration must take place in the

manner stipulated in Section 82(2) and 82(3).
Registration of FIR under Section 1744 IPC

266. Section 174A was msex’ted via the C1 iminal Amcndmem Ac,t

£2005 in the IPC whercin the following were included-as ofﬂmces.
non-compliance with a proclamation issued under Section 82(1) of
CrPC shall be punishable with imiprisonment for a ‘Lelm whlch may
extend to three years or with fine or both A dcclalatlon uncey
Seetion 82(4) is punishable with imprisonment for a term which may
cxtend to seven yeérs and finc. , | | |
267. Hence, proceedings under Section 174A IPC may orﬂ-y-~ be
initiated after a proclamation under Section 82(1) has bc;én jssued.
As per Circular dated 01" January, 2014 issued by the office of
Dyeputy Commissioner of Police, Logal Cell, Delhi in the cvcm a
chargesheet has ahcady been filed prior to the accused having been
declared a ‘proclaimed offender’, a supplementary chargesheet must
be filed for the offence under Section 174A IPC.-The ‘Circular

further states that in a Complaint case, where no fresh FIR exists, a
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fresh  FIR under Socuon 174A  should be rfeg'istered

information with 1cspcct to an offence under Sccuon 174A 1

reccived.

Attachment of property of a ‘proclaimed person under Sectmn

CrPC ' | ' -
268. lhc provisions of Sections 83 to 84 become dpphcablc on: the ,
issuance of the proclamatlon under Section 82(1) and are -nm "
dependent on the declaration under Section -82(4).“ As such, e.Vén
though ‘proclaimed persons’ who are not accus,ed— of offenﬁe’s
stipulated under Section 82(4) cannot b.e.déclaredi as ‘
offenders’, their properties may be attached under Section 83.

269. Onée a proclamation has been issued against: a person uﬁdér
Section 82(1), his/! 101" properties may be attached provided that the”
oult is satisfied either by affidavit or otherwise that the pmson is
about to dispose of the whole or any part of hlS/hCI‘ p1opc11y or
sccondly that she/he is about to remove whole or part-of the property
from the local jurisdiction of the court. The Court must record its
reasons in writing for ordering the attachment of any prop.crfy under

Scction 83.

Procedural irregularities

270. Even though it is essential to ensure that provisions of the
Code arc complied with in letter and spirit, in view of the changing
structure of society', literal compliance of the provisbns may dgfeai
the purpose sought to- be achieved. At the time the Code was
cnacted, people engaged socially in larger” groups, Jived in joint

amllms male members of thc fdmlly were dccmon makms while
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2person% ri"ﬁt ‘._

- - fluidity. I Iowcvu

’)onluon has been given to rights of women and the rlghf_ ?‘F

pcrsons to choose to be identified as belongingito a parhcul&l';

gender. Social engagements are now most active or’1 the internet 25.

opposed to engagements within territorial hmlts of a person’s

residence and most people choose to live alono or in muclear
'fdmilics As such, while one option could be to try. and serve a
neighbor when the accused lives alone or where 1hc1c are no.family
members present. This too must be done after at lcast 2-3 atternpts to.
serve the accused or a family member. T he dttcmpts should ideally
be spaced out. over a time frame of a few days and duly 1ccordcd It

is only then than other means of service ought to be considered.

271. In addition to the usual option of publicly reading out a

plocmmahon/dccldldtlon, it must also be affixed, both, on a'

conspicuous part of the house where the person mdmamly 1@51(10%
well as on a conspicuous part of the courthouse or locality.

977, Additionally, limiting. service of summons to male members
of the family, may lead to an anomalous situation in the absence 6f
persons who recognize themselves as male members. interestingly,
when person summoned cannot be found, Section 64 of CrPC limits
service of summons on an adult male member of the family while
Order S Rule 15 of the CPC in a similar situation permits service of

summons on a male or female member of the family. .
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73. Additionally, it is notcd that there are no Rules in the (,odz‘ h

TR

NS

2 and 83, CrPC is initiated only against 1hose who are, in i A

‘absconding’ or “concealing’ themselves, .it is necessary that thc
procedural requirements for service of summons, as stipulated under
the Code are also extended to execution of warrants and am éffort is
made to execute the arrest warrants at the carliest through -éll
possible modes. Even though the Code and the Delhi High ¢ ourt
Rules (Vol 1V, Chapter 8, Part A, Rule 5) envisage filing of an

alfidavit of the police officer only in cases where summons are -

'suvcd outside the Juusdlctlon in view of the grave consequences
attachcd with cxecution of an arrest warrant, it may be helpful if
police officers are directed to file such affidavits with regard to
execution of warrants as well. Furthermore, ensuring that the
Affidavits provide complete information.as regards the steps taken
by the officer and the underlying documentation would .go a long
way in ensuring accountability in this regard and would prevent

accused persons from taking shelter under technicalitics later.

274, While the purpose of a declaration under Section 82(4) is

merely to secure the presence of the accused, given that serious
consequences ensue upon such a declaration including, inter alia, L‘r‘
inability to seck anticipatory bail, the mabﬂny to enjoy one’s
property and the inability to move frecly, it is 1mpcrmve that th0°c
orders are passed strictly in accordance with the law and, more

importantly, in compliance with its letter and spirit i.e., by due

application mind to cach case.
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Comments on the suggestions previously accepted bv Delhl
vis-a-vis fundamental rights of accused :

275. As per the suggestions prevxou%ly m.ade and'accepted b
Delhi Police, it appears that a suggestion to asceltam detalls 51:
employers and blood relatives of the accused was acccpicd Any
such suggestion, if implemented, may be in violation of the right: of’
privacy of‘the accused, his/her employers and their relatives. nght
of privacy has now been recognized as a fundamental right within
Article 21 of the Constitution. It is necessary to keep. in mind t'hét
proclaimed offenders’ are different from ‘habitual offenders’ in that
a proclaimed offender may not necessarily have been convicted of an
olfence.
276. It has further been suggested that the accused be made to
surrender their passport in séssions trial cases. I;Iolwever, the said
suggestion is contrary to the provisions of the Code. While the police
officer may have the power to seize a passport under Section 102(1)
CrPC, he does not have the power to retain or impound the same.
Fence, any such passport, if scized, will have to be sent to the

passport authority and 1t is for the passport authority to decide

whether to impound the passport or not. Courts have also

specifically held that imposing a condition on the accused while
oranting b‘a‘il to take permission of the court before going out of
India is not permissible.

277. Given that the object of this exercise is to ensure participation
of the accused in the judicial process, one could also .cbnside;“ taking

steps which prevent the accused f[rom being able to sustain
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of other essential scw1cc,s IIowcvc1 thm could also have bam"tﬁ

' conscquoncos and would have to. be carefully cons1dcrcd and apphed
. (

K
i

on a case o case basis.

Suppestions of Mr. Rajshekhar Rao, Semor Advocate as Amzcus

Curiae : - ;

278. Prior to iq%uanccb‘f a proclamation under Séction 82(1), the

police officer may be manddtouly chulrcd to file ansAfﬁdavﬂ/ Status,

Report dxsclosmg all avculable addresses and phonc numbcm/cmau ]

addresses.(if available) of the person against Whom the warrant has
been issued along with proof of the said addressgs, -phone
numbers/email addresses and any other details évailablc;'in, the
information sheet with undetlying documents demonstrating the

— \

same. o : i |
(i) Particulars of proof of service of the arrest warrant at the said

address by post; by hand; meilé number; email address and by

service on a family member/neighbor along with credible proof”

of the same.

the house where the person ordinarily resides, town/village/

courthouse, the police officer must annex a picture showing -

ii) Inthe event warrant has been affixed on a conspicuous part-of

that warrant has been affixed in such manner, along with his o

affidavit. The picture must be taken in a manner that makes.it

clear to the Court that the warrant has in fact, been affixed at

the said house;
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(ii)  Reasons for inability of the police officer in securing
of the person against whom warrant 18 1ssucd, I

{(iv) The Court must pass an order dealing wnh thc contcnts ) j

Affidavit/Status Report dnd reasons given by thc pohcc offi (,(‘?5, A _‘

for arriving at a conclusion that the person has | absconded or is

concealing’ himself or reasons for inability of the officer in- -

'

securing presence of the person.

- 279. Prior to publlcauon under Section 82(2)(11) thc Pohcc Ofﬁccr P

may be mandatorily 1cquu‘cd to ﬁle an Affidavit dlsclosmg a p1cturo

showing that plOlelllaUOﬂ has been affixed in a COH%plCLlOLIb placc

of the house where the person 1e31des The picture must be taken in a .
manner that mdkcq it clear to the Court that the ploclalnailon has 1n "
fact, been affixed at the said house; the Court must pass an_order »

dealing with the contents of the Affidavit and. sfatement. of the

process server along with its reasons for directing publication under

Section 82(2)(i1).

4

280, Prior to issuance of a declaration under Section 82(4), the
Court must mandatorily record a statement to the; effect that the :; o

person has, in fact, been accused of an offence contained in Section. . B

82(4) and has failed to appear despite a validly issued proclamation;

281. In complaint cases, the Complainant should disclose all

nossible known addresses of the accused along with proof of address” -

and. state on affidavit that those addresses are correct to his

“knowledge.

282. At the time of grant of bail, accused must bc, mdde to chsclosc

.4_

the address where they ordinarily reside or any othcr address-and”

4

B
1

i
1

3
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iviously shared by the accused was good for the purpose of all -

Iegal compliances. | ' : i
28 l,vuy judge must, on a monthly basis, submit to the Sessmns |
Judge, details of matters where process under bccuons 82-83 Ll‘ (, _
has been initiated along with details showmg that all fhe

requirements under Sections 82 and 83 CrPC have been comphed

w1tl |
284. Every Scssions Judge must be made to review the details of
matters where process under Section 82-83 CrPC ha!ts been initiated ,{
by its subordinate judges. | | -' |
285. Details of matters where process under Sectlons 82 83 C1PC
has been initiated by the Sessions Court Judge and submdmatc

judges must be placed before the ACR (,omm_mee of judicial
officers.

" Submissions of Mr. Vikas Pahwa, Senior Advocate as Amicus

Curice

Legal History behind the notion of ‘Proclaimed offender’

286. The notion of a Proclaimed offender as it existvs today did m’ot
always find a place in the (,odc In the 1872 (,odc there was m .

mcmmn of Proclazmed offende/ It was in Section 45 of 1hc 1882

Code that the words were first found, only in respect of the duUes of
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Code retained Scchon 45 with respect to Proclazmed oﬁ‘enders in ﬂ.S

amended form, which today is §ect10n 40 CrPC, 19713

Summons, Warrants 'an’d tlzeir Compliances = - ,

287. Chapter VI of ﬂlL CrPC titled as “Process to co n})el

appearance’ explains the ploccdulc to secure ‘Lhe presence of
I

persons before the Court in detail namely, either! (a) summons 01
(b) warrants of arresz may be issued by a Court to|ensure a person

is present before it. Although the Code does not p10v1de for - a'{z RN E

distinction, in pldCULC two kmds of wculants may be issued, (1)

bailable warrants and (ii) non-bailable warrants. lhe Supreme Court

in inder M’oh(m (‘ oswamz v. State of Uttaranchal (‘supra) prov*dua L

some guldclmcs on how thl.s dwuchon vested w1th a court may- bc R

- exercised. L o -

288. If summons wcw sent to Y and he fa1lcd 10 comply wnh\,ut

teridering any explanation, a warrant may be 1ssucd for his arrcst

Section 87 CrPC. cndblcs a warrant to be 1s'sued even where:
summons havc not been sent. What happc,ns when dcspltc a warra up '”
being issued, a person fdlls to appear before the (,ou1t‘7 If the cou1t, Fo

has reason to believe 1hdt the person is dthcratcly avoiding thcf‘ o

»

warrant, Section 82(1) empowers the court to pubh%h written

proclamations in accor dcmcc with Section 82(2), 1cqu1r1ng h1m 1o

appear before court on a spcuﬁod place and time. The person to'_‘:

]
;
‘
|
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specimen of proclamahon requiring thc appearance of ihc accns:;- 5

person is provided under Form Number 4 of the Second Schedule o

CrPC. :

7 he nianner m wluch Proclamation shall be made |
s

289. Sub-section 2 of Section 82 of the CrPC %pccnﬁcs the manner

in which proclamation can be made. They are as follows:

(1) Ihc pr oclamation .shall be read out pubhcly in a noilc,cablc ‘

;uca that falls under the vicinity of the res1dent1al address
of the person or 1t shall be attested to- somc paﬂ of ihc
| 'pc1son S houqc or on a nearby bulldmg I:lthcn of thos
should be attested to someplace which 1s observablc or
{

(i) It shall be attached to a noticeable place'm the Court.

(iii)  If the Court deems fit, it niightv give orders for. publishing

the proclamation on the newspaper which is circulated in .. -

the vicinity of the person’s residence. i

Pr JC&SS‘ of Attachment of propel 1y

290. The Court that issues the ploclamatlon mlght attach auy

movable or 1mmovablc property of such pelson under Section

83 “'PC when it has a reason to believe (by an affidavit or othel

cvidence) that the person is making an attcmpt to: d1sposc of the

immovable property; or is going to transfer the immovable property
cither entirely or partially, to an area outside the local jurisdiction of

the concerned Court. o
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within the local JUllsdlLUOn If the dudchcd plopcny is located in

another area, then it would be authorized after bcmg <1:ndo1scr‘ ‘“v ‘LHET

District Magistrate of the conccrncd area. The 01der of aﬁachment g,

duplctod undm Form no. 7 of the Sccond bchcdulc of (,1P(, to-
compcl the appearance of an accused person. On somc occasions, the_ “

property to be attached might be a debt or a movable‘

property. Section 83(3) has laid down the manner. »1n‘wh10h such

properties could be attached: by seizing such p1operty, or by

1‘/‘

appointing a receiver; by issuing an 01derwh1ch W1ll obstluc,t sw

property ﬁom being dehvered to the proclazme Oﬁ’ena’er or. ..

!
i

$Omeone who might receive it on his behalf.

The jurisprudence surroundmg issuing of non—ballable warranru

292. The law for issuance of Warrants has been. lcud down in the -

ode of Criminal Proccduxe 1973 unde1 Chapter VI (Part b) ﬁom

Seetions 70 to 81. The 1ssuance of non- ballablc wa1rants mvol ves:

interference with personal 1iberty.» Arrest .and 11nprls‘onmem means
. i .

deprivation of the most prc'cioug right of an individual There‘fore :

the courts have to be extremely careful before 1ssumg non- ba11able o

warrants. Only when in the lar gc,l interest of the Public and the Stdte

it becomes absolutely imperative to curtail freedom of an md1v1dua1

for a certain period, should non-bailable warrants be issued. Just as.

liberty is precious for-an individual so is the interest. of the society in

maintaining Law and Order. Both are cxucmcly 1mp011cmt for the

survival of a civilized society. Sometimes in the 1argc1 interest of the.

8
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Publie 4nd the State it becomces absolutely imperative 1o: cltirai

iy ( of an individual fol a certain period:

SLENE in  Geeta Sethi v. State (2001) 91 DLT 47, it was cmplf

lln ~ourts administering justice on criminal side must dﬁ
muam alive to the presumption of innocence Wthh is the-hallm ﬁt’k
ol criminal jurisprudence and, thus, a patural conscquencc is {b ﬂ
cvery accused 1s clothed with the prcsumptlon of innocence and
entitled to just, fair and decent trial and the aim of the criminal trial
is not humiliating or harassing an accused, b..ut'tio determine:.tﬁe
guilty of the innocence. r

204. In Inder Mohan Goswami v. State of Uttamnchal (supra), the
Supreme Court had laid down few guidelines for’ the courts th
regards to issuance of non-bailable warrants: it is rcasonablc to

belicve that the person will not voluntarily appcar n court or the

policc authoritics are unable to find the person to serve him with a

summon; or
not placcd into custody 1mmed1ately Further observed that a non-
bailable warrant could be issued if an accused 18 chd1gcd with the

commission of an offence of a heinous crime and 11 is fcalcd that he

is likely to tamper or destroy the evidence or is likely to ‘evade the

process of law.
295. In Omwati v. State of UP, (2004) 4 5CC 425, the Qupremc

Court held that the warrants either bailable or non-bailable should.

never be issued without proper suutmy of facts and cormplete

application of mind, due to the extremely serious Conscquences and

ramifications which ensue on issuance of warlams First the Couu‘
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h'id in tance, when the Court is fully. satlsﬁed thdt the accu

avoiding thc Courts proceeding intentionally, the p1ocess of 1ssuan&y
of the non—bdﬂdble warrant should be resorted to. It was also held
thcu personal liberty is paramount; thercfore Court%‘ were cauuoned
at the first and second instance to refrain from 1ssu1ng non—bauanle

warrants. The pow01 bemg discretionary must be exercised

judiciously with extreme care and caution. lhc Court should

properly balance both personal liberty and socwtal interest before

issuing warrants. S ‘ - \

The provmons of Section 82 CrPC are. mandatorv and should be

construed strictly.. The Court is required to record its satisfaction
that tlze accused has absconded or is concealmg Iumself fo. avmd

i
i

execution of warrants ‘

296. In Rolztt Kumar @ Raju v. State of NCT Delht (2007 08

1
§

DRJ 714 it has bccn observed as follows: |
““17. The sine qua non for an action under
Section 82 is the prior issuance of warrant of
arrest by the Court. There must be a report.
before the Magistrate that the person against,
whom the warrant was issued by him had
absconded or had been concealing /ﬁmself S0,
that such warrant can be issued. An allachmenl
warrant can be issued only after the zssuance
of proclamation.
18. The expression ‘reason to %believe” ‘
occurring ‘in Section 82 Cr.P.C. suggests that °
the Court must be subjectively satisﬁeci that the

t
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person has absconded or has concealed hzmself
on the materials before him. The term
“absconded” is not to be understood as
implying necessarily that a person l[eaves the
" place in which he is. Iis elymologzcal and its
ordinary sevise is to_hide oneself’ Further,
under Section 82 Cr.P.C.. the Couit issuing
proclamation. must record its satisfaction thai
“accused . had “absconded” or ”ico'n'ceal'e_al
himself.” ' | ;
[19] The three-clauses (a), (b), and (c) o]' sub-
section (2) (i) of Section 82 Cr.P.C. are
conjuctive and not disjunctive. The factum of -~
valid publication depends on the satisfaction of
each of these clauses. Clause (ii) of sub-section
(2) is optional; it is not an a]rernalzve to clause
(1). The latter clause is mandatory. E, '

297. In j)evendm Smgh Negi v. State of U.P., 1994 Cri LJ 1783;

Lhc, /\Hdhdbdd High (,oult hds observed as undcr - ;

“14. The words “has absconded or is concealmg :
himself so that such warrant cannot be executed”

Sec. 82 of the Code are significant. Every person w/fzo is
- not immediately available cannot be characterised as’
an absconder.. The court has to record ils satisfaction
that the accused has absconded or is concealing in
order to avoid execution of the warrant. The provisions
of Sec. 82 are mandatory and are to be construed
strictly. Sec. 82 requires chat the court must, in the first
instance, issue a warrant and it must put down its
reasons for be/zevzng lhal the accused is abscondzng or

concealing himself...

f

2

O

shall be interpreted liberally to mean not just the official address Of
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the accused but also where the accused 01d1na111y resuic,s i.e. G

place where he would unofficially spend most- of hlS umc

299. In view of abovc Iegdl propositions, it is crystalhscd mat T

Scction 82(2)(1) are to be mandatorily followed which are

conjunctive and not dlsJunCU\/c

Circumstances under which attachment can be made under
Section 83 CI’PC '

300. Ihc property is attached to attr act the. physwdl presencc of an
accused when they do not present themselves after thc issuance of
nomw and warrants. But there are several underlying factors like

time, reasons behind the absence of the person, natmc of propeny

attached, intcrested parties to a property and so on. Ihlb article is an”

illustration of the plovmons ‘governing plocldmatwn and attachment

E

of property under CrPC.
301. Secction 204(1) CrPC states that when the Magistrate who is

‘empowered to take cognizance is satisfied that the case is either a

summons case, then he shall ‘ssue a summons for 1hc aucndancc of
the person accused or if it’s a wanant case, then hc may BSLIC A

warrant or a summons to present the accused before; the Court at'a

certain time. Section 204(5) states that nothing in this section shall

affect the provisions of Section 87 CrPC. The-said Section states that

the Court that is empowered to issuc a summons for a person’s -

appearance may issuc an arrest warrant against the said person by
penning down the reason ' behind the same, if: L
(i) The Court has a reason to believe that 111(, pc1son hdS

absconded or would not abide by the summons bcfme or

3
b
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aftel the issuance of summons, but before the date WJ

the concerned pClSOIl was required to 1p1eqent hlmsetl

before the (,ourt or i

(i)  The person falls to present himself bcf01c the Court dnd the

summon% has been served duly-on time. and no rcasonable’ .

o A

excuse behmd such fdllUlC has been given to the Coutt. ,." 7

302. The Court that issues the proclamdtlon m1ght dttdeh any ‘
movable or immovable: property of such person ugl,del Sectton-8:3‘
CrPC when it has a reason to believe (by -an af;ﬁdavit or other -
evid'ence) that the person is making an attempt to: 1 _ |
(i) dispose of the immovable property, or
(ii) is going to tr ansfel the 1m1novable propelty cither ent1rely
or partially, to an area outside the local Juusdlctlon of Lhe

concerned Court. _ ‘ . .

303. The Court's order to attach the ploperty would be authorized

within the local jurisdiction. If the attached propeﬂy is located iii -

another arca, then it would be authorized after being ¢ endo1sed by. the
District Magistrate of the concerned arca. The order of dttachment is
depicted under Form 7 of the Second Schedule of (,11’(, to eompel
the appearance of an accused person and the order of attachment is
depicted under Form 6 of the Second Scliedule of (,1PC to compel
the appearance of a witness, | | ‘ |
(i) Ifthe property to be attached is or is inclusive of livestock or -

. perishable goods, then the Court may grant an 01del directing |

the immediate sale of the property. leestock implies farm

1
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(11)

(iii)

(iv)

304.

Court or appears voluntarily before the Court,:within a pf it

of two years from the date of attachment of property, [}T%‘ 8

.‘~..

p1occdu1c will be as follows: o
§

The person must present himscl f/hcrsclf before the Court that

issued the order of atiachmcnt of property or any Court which

is superior to that Court.

The person must prove that they did not mtend to conrcal

themselves to avoid the execution of the ‘wauant issued

against them. _ . [

The pcrson must prove that they did not havc knowledgc of
the 1ssuc of the order of proclamation so as 10 attcnd to their

plopcmy, if the above is ploved before the: (,oult then the

_property so attached should be delivered back to the person. In

casc the property is sold, then. the net plocceds from the sale . -

should be granted to that person; lastly, ifthe propeﬂy is sold

partly, then the net proceeds from the part sold and residue of

the p;opcrty shall be delivered back to the person only after

recovering all expenditure incurred as a consequence of

b
!

deCthrli of the property.

The ClP(, has established the plOLCdUlC to handle the duac“ed '

propetty very elaborately. ‘While invoking the procedure - of.

attachment of property, for declaring the person:a Proclaimed

~, . ) . ey T . ! . '
offender, time plays a very vital role. The time which is granted to

CRL.M.C. 532872013 & CRL.M.C. 4438/2013 E Puge 95 of 18
| ' A '

|
i
{




i e,
TS

the person o present hlmsclf bcfom a Court varies from case {0 & ct

' The .‘)CIlOd to disclose any claims preferred or objcctlons which 1 i
"to be made extends to 6 months and the person absconding wt'i Iﬁ:
only become eligible to, be cntitled to the property, 1f he is presen
before the Court within 2 years from the issuc of ploclamatwn ﬁ
any of the above time periods are not accorded.. Wlth 1hcrc 1s a T
prominent chance of mdkmg the cmnc process rcdundam ' . ,
305. This Court upon using its discretion may direct an dcwsW, in
casc there is an apprehension that he may dbscond to file an
atfidavit giving requisite. information like his permanent and current
address along with the mobile number, Aadhar, PAN card details
and the ward number where the income bf the accused is assessed.
This affidavit can be directéd to be filed along_wifh filling of Bail
Bonds when the accused submits to the jurisdiction of the Trial
Court. The Court has powers to conduct an inquiry to ascertain the
detail of the assets frém the Income Tax Deﬁartmept vide the PAN" -
Card details given by ‘the "accused in the afﬁd;avi‘:t. This exerc:’i’sé .
cnsures that the requisite information is available on record to take
action against the accused for absconding or concealing himself to
avoid thc exccution of warrants, by issuing proclamation for his
.appearance and 1f required attachment of plopcxty n acco1dam,e
with Sections 82 and 83 -C}‘PC. ‘ |

Conditions for grant of bail have to be just and reasonable

206. It is well settled law that while exercising jurisdiction under

Sections 437/438/439 of the CrPC, it is duty of the Court to see that

i
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while granting bail are *mentioned in Section 437 Cri’C. The Gg
“cannol insist the accused to give cash security . or to provide loiifﬁ; :
surcty. An essential requirement in the imposition of any condmon 1s
that it should result in minimum interference Wlth ‘the personal_
liberty of accused and rights of police to 1nvcs11gc1tc the case. A

balance should be maintained between the pelsonal liberty -of the- -

i

accused and investigational right of police.

307. The Courts while granting bail can also 1mposc the condmons

J

enumerated in Section 437 CrPC, to assure hw presence in the Trial

l
h
i

Court. T S §
(i) The Court caﬁ direct the accused to ‘furriish his Mobile
number along with thc undertaking that he/she will abw 'a};s :

keep his mobile on active mode and share hlS live location
with the Investigating Officer as and Wh@l’l;' requested. The . "
Accused can also be directed to make a v;ideo éall to the

Investigating Ofﬁcm periodically. The Accused may - be

directed to give all available addrcsscs 1nclud1ng

permanent and the current address along with. the proof

thercof. : " 1

(i) The Accused can be bound to give an ui;ndertaking that
lic/s,he will notify the Investigating O'fﬁ¢e1' in case of ~
change of address.

(iii)  The accused may be directed to furnish "Aadhar Card

Number, or any other Government [D.
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m; | Ihc acwscd may be ducctcd to furnish PAN Card dctr,

along wuh the Income Tax Ward that the :accused com('s‘l' -

under. _ S :

;}:"’15 important to correlate the value of the ba11 bond. with

o re of assets in terms of Moti Ram v. State oj M.P, (1978) 4

SCC 47 in which the Court held that when sureties should be
den wndcd and what sum should be insisted on ale dependent on
variables and the (,oult should be liberal in 1clcasmg them on thelr
own  recognizances by nnpoqmg reasonable conditions and -

deprecated the practice of demanding heavy sums by way of bail.

Similar proposition has been laid down by the Suplemc Court in the

matter of Semit Mehm v. State (NCT of Delhi), (2013) 15 SCC 570.:
309. The Supreme Court in above stated judgments, held thdi while
granting bail to an “accused, the.conditions imposed, if any should

not be str mo ent and be just and reasonable. The stringent conditions

if imposed and not capable of compliance, may amount to denial of -

bail and shall further amount (o denial and dcpuvaﬂon of personal
liberty, violating the constitutional rights of the accused guaranteed

under Article 21 of the Constitution of India.

Suvoestions of Mr. Vikas Pahwa, Senior Advocate as Amicus
Curiae ' ‘ o S

At the stage of arrest

310. . Section 81 CrPC lays down the procedure to be followed by - - -

the Magistrate when the accused is brought to the Court after a

warrant had been issued against the accused. At this stage, the
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accused shall mandatonly be rcqulrcd to fill I*onn No. 3 of 1

¢ i

Second S(,hcdulc of the CrPC. 1‘1.1111101 changes. bc made in [.‘""‘?
abovementioned form by 10qu1rmg the accused to fmmsh proofﬂf
his permanent and current address dlong, with the dctalls of Aadhal
or any other Government 1D and details of the PAN card with the
Ward in which the income of the ¢ accused gets assessed.

31i. The Police at the t1mc of arrest should collcct the followmg'

information from the ¢ dLLUde "

(i) Mandatory affixation of photoglaph of thc a11estcc on

the arrest memao. - -

(ii) Inclusion of all the mobiles and landlines connections of

~ the arrestee in the arrest memo. '

(iii) Inclusion of, if any & all Social Networking/ IT
Communication . tools like | _Emafﬂ'  IDs,
FFacebook, In'stagfam, Linkedln, Twitter étc of the
arrestee in the Arrest Memo. ’ _ | |

(iv) Creation of a dedicated website for all perséns agéinst
whom proclamation issued or. are dcélaréd Proclaimed
offender. |

At ihe stage of grant of bail to the accused during inivestigation

312. It is well settled law that while exercising jurisdiction-under
Sections 437,438 and 439 CrPC, it is duty of the Court to ensure that
in the interest of justice appropriatc conditions are imposed for grant
of ball to -assure the presence of the accused aﬁ‘eﬁlis the court to
answer the charge filed against him Dby’ the policfe' and on the

subsequent dates thereafter.
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313.. In terms Section 437(3), the Court may lmpose condmons by
are necessary, in the interest of justice. - It is %uggcsted that {
accused while filing the-bail bond shall be required to furnish

N
H

affidavit with:
(i) Mobile number of the accused person along with thc
undertaking that he/she will always keep his moblle on active
mode and share his live location with the I() if a. 1equcst is

made for the same by the 1nvcstlgaung agency

(ii) The Accused can also be directed to make a v1deo call to the

10 of the case periodically.

(iii) All available addresses including permanent and the current

address long with tho proof thereof.

(iv) Undertaking that he/she will notify the JO in case of chdngc of

address. : ' C
. i

(v) Aadhar Card details or details of any other Government

" Identification Proof.

(vi) PAN Card details along with the Incomc Iax Ward that the -

dccuscd comes under.

114. Section 441 CrPC requires an accused and his su1etlcs to fi le a
bond when the dCCUSCd is released on bail. It is; bubmumd that
changes be made to Form 45 of the Second Schedule rcqunmg the
accused to furnish proof of his permanent and current address along
with the details of Aadhar or'any other Government ID and details of

the JAN card and it shall be mandatory for the accused and his

surcty to fill Form 45 of the: Second Schedule, CrPC at the ‘lec of

filing the bail bond.
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At the stage of trial

115. Absconding during Trial can arise m two catcgomcs—

@)

(ii)

‘Those who have not entered appearance in trlal r‘\__

5%
¢

once -~ It is suggested that, Court conducts a prop?*v‘ -

inquiry to verify the correct dddlCSS of the. accuscd on
which the process 1 required to be scwcd [t will have

to be certain that the address at which. au,u'scd is to bc

served is true and complete . ‘; '

The Accused who enters mto the juﬂsdiction of the
court after the cognisance is taken by 1hc court:- In this
case, the accused should be dncdcd to furnish an
affidavit giving his correct address, t'o ensure reguldr

dppCdlﬂI’lLL along with an undcudkmg that he will

pr ovxdc any addluonal documents 1equncd by the court

for the pulpose of su1ve111ance/mon1tonng, in case Lb.d .

court applchends that the accused nnght abscond duung
the trial. The applehenelon of thL dccu%cd absconu,mg
can be bascd on past conduct, case history and the

pcouhal facts & circumstances of the case.

116. The Affidavit immshcd by the accuscd shall contain h1s

occupation, current and permancnt address and it:must be 1equ110d

that the accuscd give an undertaking to disclose any change in

address, failing which, it would bc deemed that the address

previously shared by -the accused was good for the purpose of all

lcgal compliances. :

£}
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ofher

he Investigating agcncy or the court ran

lhc c,used clbbCOI’ldS t

R

the acwscd for ‘LhL purpose of auachm(.nt under bccuon 83 CrPC.

)

3‘lE In cases WhCLC the Court has an dpplchcnsmn of the accusr*d
dbbCOHdan based on past conduct, case history and thc pccuhar facté '
and circumstances of the case, the (,ourt may dncct the accused to -
furnish above mentioned Ada’zlzonal Documenls along> with the
Affidavit. The Court may direct the accused when he 1s p1escnted
before it to declare his.movable and 1mmovablc asscts as part of
these additional documents in a case where the aocuscd has a history -
of abséonding and the court seriously apprchends that the accused
might abscond. Such apprehension, can be bascd on past conduct,
casc history of the accused and the peculiar facts and c1rcu1mtanccs
of the case. )
319. ‘ Additional documents’ may also include, detalls of any & all
Social \Iciwmkmg/ IT Communication tools like Email 1Ds,
acebook, Instagram, LinkedIn, Twitter etc of the accused.
320. Turther, if the accused absconds after grams of bail, and does.
not appear in response to a proclamation” under section 82 CrPC,
proceedings shall- be initiated under Scction 174A IPC and he/she
can also be pcndhscd under Section 229A IPC. | . :
391. Once an accused has been charge-sheeted and he submits to
the leriSdiption of the Court, if the court seriously a'}pprehe‘nds tha‘ckl.

the accused may abscond based upon his past conduct, case history

i
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. . LS
and the peculiar facts & circumstances of the case ‘Lhcn upon Usmh

dmcwhon the court ma

the first hearing

shall be in the natulc of an undcmdkmg that the accused may furmu‘r

Lo the court any additional documents including declarahon of all his

asscts for Lhe purpose o

i

and attachment of pr opcrty under section 83 CiPC.

392, Lastly, it is submitted that a bovcmcntlonod Afﬁdcwlt Porm

No. 3 and Form no. 45 of the second schcdulc of 1hc anmal (,odc _

NOL D

be filed while keeping mind the fundamental 115111 {0 privacy a.nd B

proportionality of

has been accused of.

noe Coun

M. Nikhil Goel, Stand for CBI

Submissions 0
Absconding Ot't'en(lers ' o

323. Pard 11.49 of CBI Manual — Tt dulmgD the course of

investigation of a casc; sufficient ev1dence Jusufymg the arrest of an

accused 18 collected but the accused is found evading arrest, @

warrant of arrest should be obtained - immediately and * the
Investigating Officer should make all possible cffoﬂs to trace the

whercabouts of the accused. The Suprome Court in State of

Maharastra v. Dawood Ibrahim Kaskar, 1997(2) Crimes 92 (SC)
held that a warrant of arrest can be issued by the Court aga11191 a
person, who is accused of a non—bculdblc offence and is cvadmo
arrcst. L*nqumos should be made from his 1clcmvcs ﬁlcnds and o*‘lu.

persons who arc likely 1o be dWcUL of his movemcms and thoy
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y direct such aocuscd to-file;an dfﬁdavn ot',‘ ‘

dlong wnh dddmonal documonts 'Such afhc‘rwﬂ -

{ surveillance and momtormo the dC(/Ude '

bail conditions to the na ature of 1hc offcnoc hc/shc -



should all be warned against harboring him. f701' ti‘écmgif‘w S
absconders, modern techniques like use of mtern(,t/ It dccb

(witter and other Social Media platfouns otc. may also be u,soncd‘:

Issue of Proclamation

324. Dctaﬂcd msuuc,uons have been 1%ucd VldC Policy Dwmuu

Circular No. 10/2013 through letter No. 21/17/2012 -PD dated: 26"

February, 2013 as regards action t0 be taken where: ihe accused does
not appear in response to the proclamation issued. under section 82
CrPC. It ‘would be advisable not to register a ﬁcsh FIR for thc--
offence under Sechon 174A IPC in the case n whlch the absconder
is wanted and that this offence may be added in the ongoinO' casc

during investig ation. The guidelines contained in thc circulars issued.

on the subject by Policy - DlVlSlOl’l from time 1{;0 time, may be.

TN
1

- followed.

fssue of Red Notice : _
325, Para 1151 of CBI Ma Manual ~In case the -aCCLISCd is suspect‘édf‘..
10:be abroad, a Red Notice (earlier called Red (,o1nc1 ‘Notice) may |
be got issued from INTERPOL (IPSG Lyons) - agamst him. For

ectting the Red NOUCC issued, the prescribed plofonnd may bc.'-
obtained from the CBI IPCU or downloadcd from CBI WCban and

it may be forwarded to the CBI IPCU, duly filled in, along with an'

attested copy of the Wcmdm of drrest, with Tinglish translation, -
photograph and finger prints of the accused, if available. The CBI
[PCU will forward the proforma to TPSG and after the Red Noﬁce is
_issued, a copy will be sent by CBI IPCU. to thd Branch on whose
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request it was got. 1ssucd In case thc locduon of ¢ abscondmg accu“_

in a foreign country 15 known a 1Lqucst nay bc made for 1ssuc | S,

Diffusion nstead of Red Notice. The chuncmems for 1ssue d

Diffusion and the Red Notice are the same. Immcdmtely, wfm thc?,

arrest of an absconder against whom Red Notice/ lefusmn hd% bucn

got 'issued CcBI IPCU may be informed 10 get the Rcd

!

Notice/Diffusion withdrawn. e : !

Issuance of Look Qut Circulars (LO_l

. 1
o1

326. Ministry of Home Affairs, l*orc1gnc1s Dmsmn (Immlgldtmn

Section) vide letter No 25016/10/2017- ~Imm. (Pt) dated 22

February, 2021 has issued deta1led guidelines 1cgcud1ng 1ssuancc‘of ‘

I ook Out Circulars. | oy
i

Revocaz‘zon/w:z‘hholdmgi’assl)ort

327. Minietry of Bxternal Affairs, New Dclhl may bc requested not

to provide pdsspon fdmhtws to the absconding: accuscd and also .

revok
and 10 of the Passports Act, 1967. Deputy Dncctm IP(,U CBI,

New Delhi has been appointed as the Nodal Ofﬁcm for- %uch maﬁcr's o

in the CBL
Recohling- 0[Ewdence under Section 299 CrPC

328. In all cases in which an accused 18 abscondmg, except those of
exceedingly trivial or pctty nature or when specra‘l “circumstances
exist which make the procedure unnecessary or' “undesirable, -fthef” ‘

Court should be requested to record evidence agamst the dbscondcd(

offender under Section299 CrPC. |

- ‘ - §
. i
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329. In order to rcndcr evidence recorded under Scct on 299 T

admissible at future trial, it moust be proved dnd put on record th L)
O'I'T'_endcr has absc,ondcd and that there is 10 immediate pr ospc
arresting him. _ K
330. In cases wherc some of the accused are absconding and somL
are facing trial in the Court the evidence should first be produczd to
prove that these - persons are absconding and that therc was ho
immediate prospect of arresting them. The evidence of the witnesses
should theledﬂer be recorded in the case ag ainst those present. Such
cvidence’ would be relevant against the absconders under Sccuon'
299 CrpPC, accmdmg to which on the arrest of the abscondmg
accused, the deposition of the witnesses recorded in his. absence may
be given in evidence against him if the deponent 18 dead or 1ncapable |
of giving cvidence or cannot be found or his presence cannot be
procured without an amount -of delay or ‘nconvenicnce which, under
the circumstances of the case would be unreasonablc. The last
ground can easily bc cited where a hlge pumber of plOstullOl’l

ave been examined in the achncc of the absconding

3

witnesses h

accused.

sconded O 'ende

331. A descriptive roll, marks of identification and, if poss1blc a
photograph of the absconded offender should be mcumcuncd by thc |
Branch in a dossicr and wide publicity given fo seek pubhc |
cooperation in the arrest of thc absconder. Documents should also -be
sent to'._thc C.1.D./local Pohcc Station of the State conccmed for
publication in their Gazetle. Poliéy Division orders/mstruchons

’

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 Page 106 of 185



regarding -POs/absconders and Fugitives should be c,ornphed wﬂ" o

meticulously. The [ugitive Investigation Support Unit (FISU) un; ]

DD, IPCU, CBI, New Delhi should be kept ,mfonncd and 111 {.

! ]
i

instructions complied with.

Rewards __for. App

Absconders —Para 11.58 of Manual - In suitable cases, the Head of

Branch should submit to the Head Office rccommcndauom for

rehension  0f

rewards for apprehension of the absconded offenders and if the Head
Office sanctions the 1cwa1d it should be given, wide publicity. |
Guidelines issued vide policy Division Letter No 21/ 18/2012-PD
dated 19" June, 2017 may be followed. '

Muaintenance of Do ssiers of Abscondels

333. Para 1 .59 of CBI Manual — The names of all abecondmp
accused shall be entered in Dossier Sub-Module of CRIMES Module

and/or in a register of absconders, which’ should be maintain'ed-in
cach Bx.anch It should be ensured that the rellevant particulars
including those available in audio/video form are eﬁtered.in the said
records, so that adequate steps ‘arc taken for arresting them. Records

shall ~be maintained in each Branch for each of the following

catepor 1es:-

a) Proclaimed offender. s/absconders mvolvcd in cases.

registered in the Branch.

b) Proclaimed oﬂenders/abscondcm wanted in cases of othér ,

Branches of CBI, who arc residents of places w1th1n the

jurisdiction of the Branch and arc likely to. visit their home

districts.
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11.60 of Manual ~ - All documents of the cases in Wthh the dccuscd

persons or any one of them is absconding, ‘tle case file and 1hc IREEE

seized ompc1ty should bc ccucfully preserved so thai these may bc -

available when Lhc dCCUSLd is arrcsted. -Such documcms files and
property ‘will not be destroyed for a pcuod of 30 yed1s from the datc

of p1ocldmauon of dbscondus

335. Periodical Iinquiries - Para 11.61 oj CBI Manual - I,nqunles

should be made about all [ the proclaimed ofjenders and efforts made -

for their arrest, by forming special teams whcncvcrsnccessaly Ihh
results of such cnquiries and efforts to applehcnd thcm should be

mentioned in the Dossier Module or the rcg1ster kept in 1he

Branches. Instxuctxom 1ssued by the Pohcy Division and Fugltlvc :

Investigation Support Unit in this xegard should bc comphed with ~

meticulously.
336. Removal of Names f/ om_Dossier Sub-Modu/e/R egisters - Para

.62 of CBI Manual -- Head of Blanch may 1cmovc the name of

,zyr()c/am'zed offender/absconders from the register on the occurrence

of any of the following contingencics:
a) Arrest of the ¢ accused; ‘ _
b) Death of the proc/a/mea’ o//ender or expiry of 30 ycars

from the date of ploclamatmn

¢) Any other good and sufficient reason, e.g., trifling nature of

the case or lack of sufficient. cvidence for a successful

prosccution or withdrawal of the case etc.
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337. Special Drives - Para 3.7 of CBI Manual — In order 1
demonstrative impact, extensive Spcclal drives, prcfcrably i
once cvery quarter, shall be mgam/cd to target thc know!
departments, ouumvaﬁone and 1dent1ﬁed pubhc se1vams %d

attack corruption both at the grass 1001 and hlg,h Icvcls During

drives, extensive and simultaneous scar ches/ surprlse checks Shch}z A

conducted to detect and generate qudhty cases. Lach Branch shaI
dcmlfy quality cases. for registration dur ng spccul drives after
suutmmng the SIRs, complaints and other mformahon pcndmg
with the Branch. ' : ' i L "

impediments in Early Tracing _and Detection of Proclaimed

Offenders and Taking Legal Action:

338, Tt would be appropriate to identify existing lacunae in »rapid

‘racing and detection of proclaimed offenders. Ihls analysis would
allow for morc precise understanding of 1ssucs involved and 10

formulate suitable responses.

'

739, Tracing of proclaimed offenders would .require accurate

personal identification details like: Good quality photographs;:_

If 111{,(,1pumq Name, par entage, date of birth, native pldCC and last

known address; Copies of Photo Idcnuty documcnts like passport
PAN card, EPIC card, proof of address ctc.; Identification malks and

general ~ descriptors like height, prominent facial looks etc.;

Communication details: c-mail 1D, mobile number, landline number ‘

cte.; and Social Media accounts if any: Facebook, WhatsApp ete.

i
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340. Unfortunately, in scvcral of the Proclazmed oﬁender
such basic personal identification details are not eaeﬂy avaﬂ(\b:
recorded. Without even bdsm personal detalls much-idrfﬁcul ;
in reaching out WldC].y to other police districts m chcmng
cooperation in tracing of such P.Os. The non-availability of
basic information may bc due to Ploclcum(,d ()ffcndcm never hdvmfﬁ. ‘
been comc in contact in puson \vuh mvcshgauon ﬂgcncy or courts 3
carlier dnd even if the Ploclalmcd Offender had earlier Jomed
investigation or attended courts, the said basic- pe1sona.1 identifier

details not having been accurately 1'ecorded'.at that stage.

341. Sureties nol SUj; czem‘h) we/l acquamled wzzh Accused 1e)

enable _tracing — The power of grant of bail with surctlcs and bond
are often cxer01sed in a mechanical manner and @ufﬁucm efforts are
not taken to ensure quahLy of sureties. Jt’s not uncommon to ﬁnd
many lnstances that sureties have 10 pamculal personal
acquaintancc with the Proclaimed Offender and are not much helpful:
in tracing of & Proclaimed Offender. In'some instances there may be’
persons who habitually act as suretics 10 several accused and have no |
personal knowhow on the subjects they are giving, sureties for. This
ii_1'1por1ant safeguard of takmg sureties to prevent preach of bail
conditions is not cffectively excrcised. Sufficient duc diligence or
yerification of qualitative naturc of suteties is not done in m.any

instances.

342. Insufficient information_on
close _contacts - Apart from basic personal 1dent1ﬁers of the

Proclaimed ()ff@ndcns it is cssential to. thC sufficient details on
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familial lmkdgc'% and circle of close contacts - of Prodls
Offenders. Such details allow for rapid collection of mformaﬁ@"

whereabouts of the Ploclalmcd Offender and to uacc his po 6

movements and detect Proclaimed Offenders more msﬂy HowcVEly,

s-“\ '

such details are not always syqtcmam,ally recorded when P1oc1cumc
Offenders have earlier been in contact with the 1nvcst1ga11ve aémcy

or while attending court. This can lead to delays in 11'acmg of

Pr_oclaimed Offenders.

: i -
| -
343, Inadequate tracing O of technical trails/ leads of Proclairaed -

Offenders — 1n the present [CT (Information dnd Communication

Technology) environment there is need to 1dent1fy digital footprmtS‘

of Proclaimed Offenders with regard to use of socml media, VOIP

cmnmunication platforms, e-mails, use of c1yptocu1ronoy cte, apalt '

from traditional communication means like tclcphonc, mobile and
Jetters. Tor successful tracing and t1ack1ng down of PIOLLdILTlCd

Offenders it will be necessary to focus on systcmauc 1dcm1ﬁc:a110n

and tracking of technical trails and leads left bchmd by Pxodmmed‘

Offenders. This includes clectronic {trajls on somal.mcdm, clccu onic

communication etc. This vital area of investigation is not sufficiently

prioritized by several  investigators while tracing Proclaimed

Offenders.

ils/ leads o Proclaime

Gnancial tral

344, [nadequate tracing of
()/Zender _ Tracking and tracing of Proclaimed Offenders through

\dentification of financial and paymcm traﬂs and leads ig
( N

increasingly importam. With rapid prohfcmhon of e- paymcnf

pateways, onlinc purchase, ¢-COmMMCICe facilities, electronic
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financial transfers, digital bankmg pldlfmms cte. ‘L 1S 1cquiirz»'| i

identify
Proclaimed Offenders. Use of such mcihods of dcieulon has 1k

possible financial 1e;ads that can be uscd tor trace and ra

always done Gyetc,mdtlc;dlly by investigators 10 have qucvoqsfu: ey

outcomes in tracing and- detection of Proclaimed Offcndeli o

345. Delays

()/fendcr? - Often Proclaimed Offenders do not posqess propcrhe._p in

their own names and have prop

benami persons or sold off. Further, p1opertlcs may be dlspelscu

across interstate or mtcmahonal Juusdwuons 1hls 1eads to rnu(;:h,

delays in identification of p1opeme_s owned by dcclcucd P.Os. Hencc :

attachment procecdings of properties of P

93 CrPC are much delayed and not able to ,bcj g1v0n cuwt i

_i

~ expeditiously.
oclazmed () enders

Exit o Pr

340. _7_7111elu7reventi0n 0;

Systematic cfforts are not somctnnes taken by ll’lVCSthilVCi'-“'

roclaimed Offenders from ICdvmg India by

agencies 11 preventing P

issuc of Look Out Circulars in & tlmcly manner to prcvcnt exit from
India through ofﬁcial immigrati'on points.. J‘LllthCl _ rcmntci
possibilities of unauthou/cd cxit through land bo1dc1s or sea ruatc§ -
have to be accoumcd for further if timely stcp% are not taken o
impound or revoke passport of the Proclaimed offende7, then thme

ck_ists window of opportunity for the PlOCldll‘ﬂCd Offender to travcl -

frecly in internati»onal jurisdictions.-

347. Inadequate efiorls with_tracing Proclaimed ()fcnd?,{-s_ _in

A

international /j,gf_isdictions ~-When a Procl.aupcd Q'I"fcnd"e,f is -

i

CRLM.C. 5328/2013 & CRLM.C. 44382015 ! Page 112 of 185

in identification_of pro operlies owned by Proclazmed '

erties in names of closc rolatlves -’of .

roclcumed Offcnders under 3

rom India



1

suspected 1o hdve cm%cd over to an ‘internatiopal- jurisdict

rﬁ

systematic offorts to trace the Ploclalmed' Offenders. f‘ acfog

imcmational Junsdlcuom arc not always’ ‘Taunched. by mvcshoa’tt\/ o

docnucs Assmcmcc of INTERPOL channels are not always 1dl(ul o
by means of issuc of suitable INTERPOL notice o’ dlcm foreign law

enforcement agencies on the Proclaimed ()ffcndcr and seek their

assistance in tracing and tracking. _ N

Limited engame‘ of public asszsmnce in fmcm r of ]Proclai;g@lv
Offenders ' | '
348. Measur.es are needed to be taken to 01vc w1de pubhklty:f“
rcgardmgProclaimed ‘Offenders mainly by measures detaﬂed m_"
section 82(2) CrPC. - - |

349. Ilowever, the scope to further leverage modérn.IC’I‘ pl-atfo,r'ms

to give wide public -access and publicity to dctaﬂs of Pmclmmcd

Offenders are not sufﬁcmmly utlhzed in tracing P. ()s Seeking active” -

public assistance in tracing and tr acking of P1oclanncd Offenders for

crowd sourcing cmical information in & usu friendly and .

instantaneous mannct uslng ICT platfonm remains to be less

explored.

Continuous and svstemm’:c follow up of leads

250. In cases where FIR is not 1cg,1510rcd or thc1c is delay in
registering as  per Section 174A IPC and ! launch cummdl.
investigations to trace and locate/arrest the q‘ccuse-d' there. is r\
sybtcmduc recording of efforts being madc to track dovx}r.l the
Proclaimed Offender and for detailing of leads dvaxlablc and efforts

taken. ITowever there are much delays in rchstcrmg of F IR aven

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 ( Pttge 113 (gf185
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R

after PlOlell“ﬂLd Offender declaration. Such delays hamg:.g{:f‘

system cmc 1csponsc to be efforted.

Procedural Compliance _requirements of Section 195 lei{,

i
S
U2

eqmr ements , 4
151, In Prosccution of cases of Scction 174A IPC; the pr OC"dL. Al

compliance required by Section 195 CrPC at the stage of cognl/dn’ dich

needs to be adhered to. In absence of comphancc to plocc‘-lﬂlal ‘ .
necessity of complaint, as envisaged under Section 195 (,11’(, the .‘
prosccution of cases under Section 174A TPC i is not poss1blc

Sua{gested Measures _to Expe(ltte Tmclang and Detecnon Of

Proclaimed Offemlers | v .

The following steps may be taken once an accused is pmclauncd by
a ulmmal court as per provisions of &2 CLPC as .a pr oclazmed'

offender:

Kegistration of Ifj’R by Jurisdictional Police Station

52. A IIR may bc registered in the Juusdu,uondl police statior
under Section 174A IPC and criminal investigations launched. It is
felt that stage of registration of FIR nccds to be clarified further 1.e.
At the time of declaration of Proclaimed Offenders or mandatory.
period or on apprehension of Proclaimed Offender. ic necessity of
complaint as pcr Section 195 CrPC also needs to be kept in view. -

Fxpeditious Steps to Attach Properties of the Proclaimed offender

353, lixpeditious steps need to be taken by the investigation officer

o locate movable or immovable properties belonging to ‘the

CRIM.C 5328/2013 & CRL.M.C. 4438/2013 : Page 114 0f 185
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' ploc/azmed oﬁender and attachment by Court without delav

identified pl'opcmcs as per provisions of Scchon 83 CrPC.

354. Mme concerted efforts have to be made .to trace. ,
i
propertics in name of Proclaimed Offcndm either ac1oss distric

in differcnt bt tes and in- some mstanccq even- 11n 1ntc1ndtlonf, L
: ; t ’

P

jurisdictions.

oL

355 Systematic scalch of databases of Registrar of Properties, IT.

records and revenue records may be useful in ‘fasteri‘iden.ti:ﬁcation of
‘properties held by Proclaimed Offenders. - -
N %‘

Issue of Look Out Circular (LOC) o

]

56 Ministry of Home Affairs, Foreigners. Dlvmon (Immlglati(’)n
Scctlon) vide lefter No.25016/1 10/2017-Imm. (Pt) dated : ?2“ o
February, 2021 has issued detailed guldehnes 1egard1ng 1ssuancc of -
1.OCs .for alerting all Immigration Check Pomis (ICP). Issue of e

Look Out Circulars ‘n a timely manner can plcvcnt escape of -
Proclaimed offenders io foreign jurisdictions. Howcver, availabilﬁy& |
cortain basic personal identifiers or passport numb¢i* would be._a pre

requisite for issue of L.ook Out Circulars. ﬁ

Impounding or Revocation_of Passport as per tlie ‘Ptzs’s;po‘rts Acty
7967 section 1(}(32(11.2: ' S -

357. Steps to be mmdtcd for impounding or 1cvobat'ion of passport -
of the Proclaimed offender In the absence of impounding . or
revocation of passports, the Proclaimed Offenders “would be, at
liberty to travel [frecly in international jurisdictions. Iakmg-
expeditious steps in this regard can be kcy in curtailing scope for-

international movements of Proclaimed Offenders.]

CRL.M.C. 5328/2043 & CRL.M. C 44382013 ~; Page 115 of 185 .



Pul)lu 'y Sem -chable Standardized National Searclz Databavd:

“proclaimed Offenders o ‘ L

358. Availability of a publicly accessible ddtdbasc on Procla X

()ﬁ"enders which can be easily checked and scarchcd by the gcn»g[_’tl

public can be very useful in eliciting public cooperatlon in 1cccw1ﬁ§;

critical timely information on proc/azmed offenders. The d1g11.al

platform may have easy user- -friendly onhnc mechamsm"for,public

to give tip-offs or useful information on P.Os for dSSlsmncc of ldW

cnforcement agencies.

359. The “Digital Police Portal” launched by NiII—IAin 2018 1s
connecting all CCTNS based services as well as different Apps for -

policc are available on this single’ central pottal. Details of -

Proclaimed offenders arc publicly accessible on this platform using

the following link:

http://WwWw. dlg&dl‘pOthCltl/Cﬂ%ClV1CCS .00V, 1n/ccntcfciti7cr1/10"g_fin.h!;
m;jsessionid=1 0854D38557AF1439208 521731BD78129 -
160. The existing database nﬂy be made more easily accc331ble and

provisiens for public to give critical inputs or Up ~offs usmg thc
digital platform may be considered. Further the database may be
made available to Financial Intelligence Unit to develop suitable Red

I'lag Indicators to track financial transactions by Proclazmed

offenders and provide Suspicious Transaction Reports that may hclp
identify Proclaimed Offenders.
361. The CBI as National Central Bureau for INTERPOL in India

presently hosts on its publicly accessible website extensive details of

Red Notice subjects wamc,d by Indian Law Enforcement Agencmy

CRLMLC. 532872013 & CRLM.C. 4438/2013 Page 116 0f 185
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L
i |
|

(ml ;-//cbi.gov. m/Wantcd/INllRT’()I _.Rcd~Not1ccs){. ;
fugitives/ ab%conders arc gcncrally suspcctcd to havc abscondto‘ﬁ? L
mtcmcmonal Junsdlctmm S - _'i.; y 3

{Jse v INT ERPOL clumnels lf Proclazmed offender lSj mvpeucdgq ‘.

y ; ,‘ BT
He ai)road : Ul

362. The Investigating. Agengcy thxoug,h the Intcrpol jaison Officer |

contact National Centr al Bulcau—Ncw Delhi, CBI 1cqucsung 1ssue o f .

suitable INTERPOL Notice thmugh IP@(J for locatmg or tracmg 1he S

i

Pr oclcumed offender Abload . .
IR l :
o K :
Tohelp |
4 ©igeate missing persons, often” ¥
rgeng weith & ' rainers, o to help identily ’ i
LT duun or smnlar taw Tl persons who are unable to . - -
PN ‘L.UOH , wentify themsalves. ' :
1
oo BLUE MOTICE.To u‘lh,cl . BLACK NOTICE: To SLPk -
P acit mun.‘l inforination about B fcnmation on umdenhhhd foye
: 5 wloniily, location | bodies. ;
Par ad . L
. sl To provide e s Ly, s MU E To walhl of
o \olllbcnu ‘ L an everi, 8 person, an Oh]ul ‘
ek TrEON5 PR 3 process representing 8 i )
ERE 'mt"a crimmnat offcmcs C - ""HOUv and imminent tlm.dt ' '
and are hlely to repeat thase " to public safcty. r
coimes it oﬂm, countrics. |

PURPLE MOTICE: To seek'or
! provide informiation on s
modus cperands, chjects, N
b geaces and concaatment !
Lonethods used by cnmnnl,{ .

'mcl ll‘dl:l"ll als w h-x '\'m

:
|
T

{he targ of UN Jeru. ity |
council sanciions ’
cammittess . Lo .

. x

ce (‘oopc,ratlon Umt o[ CBI coordinates™

aux of INLIRPOL in 194 membu;_i

o1S

363. Ihe Imuncmonal Poh

with Natlondl Lcntlal Bure
countries of INTERPOL to scek assistance On pohcc to pohcc.}_

cooperation basis. Use of INll RPOI notices arc dn cffcctlvc, mC'ms} o

a
[}

| ;"i
CRLM.C. 5328/2013 & CRLM.C. 4438/2013 - ,pauemof:ss R
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of communicating information on wanted Proclalmed Offenders il

structured manner to International Law Enfor ccmcnt Agencies.

Use Formal Channels of International Mutual Legal Ass:stance

364. [f Proclaimed offender is located abroad, fo1 purposcs of A

Mutual legal Assistance from Intcmaﬂonal Jurisdictions, assistance
may be sought through formal channels as per 'extant/latest MHA

.Guidelines.

ha.gov. 111/31te€/default/ﬁlcs/ISH (,om 1chcn§1v"(‘1u1 |

(https://WwWwW.m

delines16032020. pdf Annexure B).- The Intelnauonal Police.

Cooperation Unit of the CBI renders key assistance to Indian L AW
Enforcement Agencies in this regard through the Imernatlonal Pouue

Cooperation Cell and National Central Bureau-New Dclhx

w
)

3 ““

- .
oy et

Verification of.Sureties at Time of Bail and Actlon in case t:‘ '

absconder. ~ B i ’
365. At the time of gjlcmt of bail by the court of the accused,

verification of the sureties 18 neccssa1y being dire nccd to avoid any

”

ing enuine surety.

366. This impor tant saiegudld of taking sureties to prevent breach

of bail conditions needs to be effectively 6X6101SCd Sufficient dut‘

diligence or venﬁccmon of qualitative nature of -surcucs may be -

necessary to cnsure adherence to bail condmons Necessary 1cgal

action also needs 1O be taken against su1cuc% so' as to prevent In-

genuine s surcties.

Following I vinancial Trails o P *oclaz"med Offenders

367. With increase in reliance on electronic: commcmc ‘e- bankmg

and payment gateways, it’s become all the more 1mpo;ta.ni to

CRL.M.C.'5328/2013 & CRL.M.C. 4438/2013 ) Page 118 of 185
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Proclaimed ()ﬁende

ncratcd from such analysis of financial trails wuh! closc con1

can be critical in tracing of Proclazmed O]j‘enders "lhc usé
database  of Proclaimed ‘offenders Y FIU-IND  to ORI

incorporation of suitable REIs. (Rc,d Tlag Indlcators) may hclp

dentification of financial trails of Proclaimed ()ffcndeis

identify financial trails of

cused |

Recordmv of Certain Identifier Details 0 "Ace

368. There 1s need for a

details of accused and suspccts, especially in cr1mcs of h1gh(:1

gravity, cither when th

for cnabling offective tracing in case they become, absconders or are

declared Proclaimed Offenders at a later ‘point in ume

369. A suggestion oD possible details that could be voluntauly

10(,01vcd from them at a suitable stage either dunng investigatxon or

while attending court to the extent possible 1ncludc Good quality -

photoglaphs from multiple axes. ngerprmts rccmdcd d1g11a11y

Name, parentage ¢ date of bn'th native place and la%t known ddd‘fu%S

Copics of Photo Idcnuty dooumcms like passpoﬂ TPIC. card, plOOiA
ol address €te. Identification marks and genmal descriptors like -
height, prominent facial looks ete. Communication details: c-mail .
11, mobile number, landline numbc1 etc. %0141 Media-‘ a.c'coiunt'
details i any: baccbook WhatsApp etc. Dctculs of closc famlly L

members and social acquaintances. T inanclal accounts details: Bdnk

accounts, PAN card number cte.

CRL.M.C. 5328/2013 & (,RI M.C. 4438/2013 -

-

s and thc cluv‘i !

ccurate recording of ccuam 1dcnuﬁor

cy are Jommg mvesﬁgaﬂon or attendmg, coum

Page 119 of 185 L
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(in)

(iii)

(iv)

(v)

CRL.M.C. 532

ect and com lete

e (,ommzttee C
Januar 2

10 shall record the correct and complctc present as v‘f;”f

as permanent address of the ¢ dcc,uscd pc1son/ s at thc tlmb

of arrest. ' |

10 shall cross verify the 1es1dent1a1 addresses frbm_

other supportive authentic documentq but not hm1 ed to

Voter ID"Card Voter List on web, Duvmg Licence,

Mobile Phone’ ownership/CDR, Revenue recotds, I::’ost’

Office record, Electric Bill, whlchwcr are available md
possible. . % ' o |
SHO shall pmsonally ensure 16 vcrify both permaneﬁt
and present addresses of the accused person/s

phﬁicaﬂy.  During verification, : il Parcha 127/

Inioxmahon Sheet is returned un—sclvcd the %am(‘ %hall o

be intimated to the conccmcd coult

10 shall meticulously record the dctaﬂs in the (,asc

Diaries regarding steps taken to ensurc the accuracy of

the present, permanent, . last known and other
address(cs) of the ¢ accused pcnbon/s
Slmllar exercise 1s also 1cqu1rcd to be undcrtakcn for

the Sureties at the time, when bcul is granted to thc

accused person/s or at the time of his/her release from

the jail. L

/2013 & CRL.M.C. 4438/2013 " Page 120 of 185




(vi) The 10, in consultation with the coqcerned Il_’ub":lic
Pxosccutor/%tandmg Counsel, must . oppose

application for grant of bail to the Proclazmcd offender

or move an application for cancellation of the same, a8

the case may be, at initial stage, if the 1O is not satisfied

with the authenticity of the rcmdenhal address of the

accused. ' . S
371. Lxecution of Bond__as__per the Section )i 70(2'2'CrPC -

Investigating Officer shall ensure that the accused exccutcs a bond as
per the provisions la

_appcarance of the accused person/s before the conce}:ned Magistrate.
i rvi'ces-

372. &S;ervice 0 " Nolices/Sumimons via Instant messa ing se

ie. WhatsApp, Telegraim. 2k
1o July, 2020 in Suo moto W.P.(C) No, 32020 in LA

No.48461/2020 the Supreme Court of India has dlrcctcd that service

of notices, sUmmMons and exchange of pleadmgs/documems may be

cffected by e-mall, lAX commonly used instant mcssagmg .

services, such as WhatsApp, '1‘clcgram, Signal etc. This may be put

in the regular pr‘acUcc by the 1.Os.
ction 82/83 CrPC b: P

373, Due process under Se

 During the service of notices/warrants, the Invcshgatlon Officer
shall follow the due process as mentioned in Section 82/ 83 CrPC and
submit a factual Teport to the concerned Courl. lhe timeline as

mentionned in CrPC or Court orders must be strictly adhered to.

fraining _ 0 Police O

374. Awareness and

tween P

distinction _be

CRL.M.C. 5328/2013 & CRLM.C. 4438/2013 . Page 121 of 185

fhe

id in Section 170(2) Cr.P.C. and ensulc the

Sinal, B-Mail etc. = I its Judgment dated

olice Officers — “

ficers efrarding .
roclaimed Person and Proclazmed oﬁend:,




and_familiarization of Standing Orders, already_ zssue - In Vi

the issues concerning Proclazmed offenders as it has emer gcd ih
-
Judgment, it 18 suggested that following awareness plogrammc ri‘i

be conducted to sensitize the Supervisory Officers and Invcs.hgahnfb

Officers on regular interval.

375. Awareness programme f01 the Police -Ofﬁceré 1'egardihg the

distinction between Proclaimed Person and Proclazmed oﬂerzder

may be conducted in view of the legal provxsxons and various

judgments.

376. Delhi Pohu, has already issued Standing ()1del No. Ops 2]

(previous Standing -Order No. 168/2010), dated: 27 02.2010 (copy»l
enclosed as Annexure B-2) and Standing Order No. 390/2016 dated

13" July, 2016 for mctu,ulous compliance. Smndmg Order - No.
Ops.21 contains comprchenswe guidelines for Supcrv1sory and
Investigating oiﬁccns with respect to the action ageiinst absconders

and Proclaimed o]jfendezs whereas Standing: ()rder No.390/2 16
recognizes the hard work and commitment of the Pohcc ofﬁ(,crs f01
arresting Proclaimed of/’ende s by granting them: mcemlves j.e. out
of turn promotion.and Asadharna Karya Puraskar.. |

377. Relevant Provisions

Code of Cmmmal Procetlure

Section 40 - Duty of officers emploved in connectwn with tlze
affairs of a village to make certain report.—

(1) Every officer employed. in conneclion with the a/fazrs of a |
village and every person residing in a vzllage shall forlhwzh !
communicate to the nearest Magistrate or to the ofﬁcer in :»

charge of the nearest police station, whzchever is nearer, any
information which he may possess respecting-

L .
. . L

. | )
CRILOLC. 5328/2013 & CRL.M.C. 4438/2013 - Page 122 of 185
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.
(a) the permanent 0r temporary residence of any notoh¥e
receiver or vendor of stolen property in or near such villagess
(b) the resort 10 any place within, or the passage throughh,
wuch village of any person whom he knows, Or re_as_onabllj,;fj.
suspects, to be a thug, robber, escaped convict or proclaiméd :
offender; . ' : ,‘
(c) the commission of, or intention 10 commit, in or near sublt .
village any non-bailable offence 0r any offence punishalj.fé
under Section 143, Seetion 144, Section 145, Section 147, ¢r -
Section 148 of the Indian Penal Code (45 of 1860);
(d) the occurrence in or near cuch village -of any sudden or
ynnatural — death oF of any death under Suspicious
circumstances oY the discovery in or near such village of any
corpse or part of a corpse, in ,circwnsfancesl which lead to. &
reasonable suspicion that such a death has: occurred or the
disappearance from  such village of amy pé‘rson”f in.
circumstances which lead to @ reasonable suspicion that a
non-bailable offence has been committed in respect of such
person; S o
(e) the commission of, or imtention to commil, at arny p[ace oul
of India near quch village any act which, if committed in Indid,
would be an offence punishable under any of the following
cections of the Indian Penal Code (45.0f 1 860), namely, 231 to
238 (both inclusive), 302, 304, 382, 392 to 399 (bol‘h
inclusive), 402, 435, 436, 449, 450, 457 1o 460 (both
inclusive), 489-4, 489-B, 489-C and 489-D;
(f) any matter likely to affect the maintenance of order or the
prevention of crime Or the safety of person or property
respecting which the District Magistrate, by general or special |
order made with the previous sanction of the State
Government, has directed him to communicate information.
(2) In this section, ' a
(i) “village” includes village-lands; S .
(ii) the expression "'proclaimed offender” includes any‘ person
proclaimed as an offender by any Court or authority in any. '
territory in India 1o which this Code does not. extend, in
respect of any acl which if committed in the territories 10 .
which this Code extends, would be an offence punishable
. : _

CRL.M.C: 5328/2013 & CRL.M.C. 4438/2013 , . Page 123 of 185~
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CRAL.

306, 397, 398, 399, 400, 402, 436, 449, 459 or 460 o} the

Lol
27!

Indian Penal Code, and such persor fails to appe’ai‘gﬁi ine

specified place and time required by the p
Court may, after making such’ inquiry as
Ppronounce him a proclaimed offender and make a

{0 that effect.
(5) The provisions of sub-sections (2)

roclamati
it thinld

decl eyl |

¥

and (3) shall a;

o declaration made by the Court under sub-section (4) as. rh‘éy
apply to the proclamation published under sub-section (1 Do s

Section 83 - Attachme
(1) The court issuing a proclamatio'n
for-reasons 10 be recorded in writing,
issue of the proclamation, order th
property, movable or immovable, or

proclaimed person:

Provided that where at the time

proclamation the court is satisfied, by
that the person in relation to W
issued,~ ' ' '

property, or

under section 82 may, |
at any time ‘after the
¢ attachment of any

both, belonging 10 the

of the . issue of the
affidavit or otherwise,

hom the proclamation is to be

(a) is about to dispose of the whole or any part of his

(b) is about to remove the whole or any part of his
property from the local jurisdiction of the court,

It may order the attachment simultaneously with the issue of

the proclamation.

(2)  Such order shall authorize the attachment of @y
property belonging to such person within the district in which

it is made;, and il shall authorize the attachment of any.

property belonging to such persor without such district when
endorsed by the Districl Magistrate within whose district such

property is situate.

(3) Ifthe property ordered to be attached is a debt or other
movable property, the attachment under this section shall be

made-
(a) by seizure; Or
(b) by the appointment of a receiver; or -
(c) by an order in writing prohibiting the delivery of

M.C. 5328/2013 & CRL.M.C. 4438/2013
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- . - - 5 i ‘ .
such property 10 the proclaimed person or; 1o an

his behalf; or .
(d) by all or any two of su
thinks fit. o
“4) I the property or
attachment under this secti

ks

ch methods, as the.

Jered to be attached is immovablé
on shall, in the case of land pay (i

venue to the State Government, be made through 1. -

of " the district in which the land i situate, and in-all

-

re
collector
other cases-
(a) - by taking possessions or - o L ‘
(b) by the appointment of a receiver; o - o .t
(c) by an order in writing prohibitinig the payment of - . S
rent on delivery of property 0 t’he'pl'oc_'la_imed‘peI'S()n'oé;'. to " o

arny one on his behalf; or ‘. Lo ‘
(d) by all or any tWo of.such‘mel'ho.ds, as the Court
. S

thinks fit. S . N
5) If the property ordered to be al‘tachedconsists‘of live--

stock or 18 of a perishable natire, the court 1may, if it thinks it

© expedient, order immediate sale thereof, and, in such case the

proceeds of the sale shall abide the order of the court. '
(6) The powers, ' duties and ligbilities ‘of @ yeceiver -
appointed under this section shall be the same as those of a
receiver appointed under the Code of Civil Procedure, 1908

sof1908. . o

i .
a

Section 84 - Claims and objections 10 attachment. S

(1) If any claim is preférred to, or objection made 1o the
attachment of, any property attached under Section 83, within Coee
six months from the ‘date of such attachment, by any person -

other than the pr()claimed. person, on the ground that the

claimant or objector has an interest in such property, and that
s not liable to attachment under Section 83, the -

such interest i
claim or objection shall be inquired into, and, may be allowed

or disallowed in whole or in part. . , ‘

Provided that any claim preferred or objection__made.'
within the period allowed by this sub-section may, in the event
of the death of the claimant or objector, be continued by his

legal representative.
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(2) Claims 0r iobjections under sub-section. (1) mix
prefe;’red or made in the Court by which the order Y,
attachment 18 sosued, or, if the claim or objection is in regpect
of property attached under an order endorsed under SHEE
section (2) of Section 83, in ihe Court of the Chief
of the district in which the attachment is made.

Magistrate ,,
d into by ‘the

(3) Livery such claim or objection shall be inqitire
Court in which it i preferred or made: f'
provided thal, if it is preferred or made in the Courtof
a Chief.]udicia-l Magistrate, he may make il OVEY for disposal .
10 any Magistrate subordinate to him. ' '
(4) Any person whose claim or objection has-been disallowed -
i1 whole or in part by an order under sub-section (1) mey, -
within a period of one year from the date of such order,
institute a suil 10 €S
of the property in
if any, the order shall be conclusive.

dispute; but subject to the result of such-suit, . :
(- ' .

Section_83 - Release, _sale. and_restorat
property o ,
(1) If the proclaimed person appears within the time specified
in the proclamation, the Court shall make an order releasing
the property from the attachment. - :
(2) If the pmclaimed person does not appear within the time
specified in the proclamation, the préperly under the -
qitachment shall be-al the disposal of the State Government;
but it shall not be sold until the expiration of six months from
the date of the attachment and until any claim préferred or
objection made under Section 84 has been disposed of under
that section, unless il is subject 10 speedy and natural decay,

tablish the right which helclaims in respect .. ;

or the Courl considers that the sale would be for the benefit of -

the owner; in either of which cases the Court may, causeé it v
be sold whenever il thinks fit. ' o

(3) [f, within two years from the date of the. attachment, any’
person whose property is Or has been at the disposal of the
State Government, under sub-section (2), appears voluntarily
or is apprehended and brought before the Court by whose
order the property was attached, or the Court 10 which such
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Court is subordindte, and proves 1o the satisfaction ¢J
Court that he Jdid not abscond Or concealilfzimlsel]“ for ¢

purpose of avoiding execution of the warrant, and that he A
not such notice of the proclamation as to enable him to atte
within the time specified therein, such property, of, if the same
has been sold, the net proceeds of the sale, o7, if part oFfy.
thereof has been sold, the net proceeds of the sale and the.
residue of the property, shall, after satisfying t‘herefroni'ci?h
costs incurred in consequence of the attachment, be deliveres-

1o him.

rejecting _aj Jication_for

Section 86 - 4 seal from order
restoration 0 attached property " :
Any person referred to in sub-section (3) of Section 85, who is
aggrieved by any refusal to deliver property or the proceed's' of
the sale thereof may appeal to- the Court 10 which appeals

ordinarily lie from the sentences of the ﬁrsl‘—me_ntioned Court. "~

Section 299 - Record of evidence in absence 0 ‘accused

(1) If it is proved that an qccused person has absconded, and
that there is no immediate prospect-Q/'arifesi‘ing him, the Court
competent to 1y or commit for trial, ‘such- person for the
_offence complained of - -may, in his absence, examine. the . -
witnesses (if any) produced-on behalf of the prosecution,-and |
record their depositions and any such deposition may, on the .
arrest of such person, be given in evidence against him on the

inquiry into, or trial for, the offence with which he is charged,

if the deponent is dead or incapable of giving evidence oF

cannot be found or his presence cannot be procured without
an amount of delay, expense Or inconvenience which, under

the circumstances of the case, would be unreczsondble.

(2) If it appears that an offence punishable with death or

imprisonment for life has been committed by some person or

persons unknown, the 1ligh Court or the Sessions Judge may

direct that any Magistrate of the first class shall hold an

inquiry and examine any witnesses. who can give evidence

concerning the offence and any depositions SO taken may be

given in evidence against any person who is subsequenily'
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qccused of the @ fénce,— zf the deponent is dead
giving evidence Or beyond the limits of India.

378. Indian Peﬁal Code

Section 1744 -

: 1974 ' | |
Whoever fails to appear .al the specifzedi place and ‘the
specified time as required by @ proclamation, published under
cub-section (1) of section 82 of the Code of Criminal
procedure, 1973 shall be punished. with ignpl‘i3011777.'en1‘ for a
term which may oxtend to three years Or with fine or with
poth, and where a declaration has ‘been made under
sub-section (%) of that section pronouncing him. as> a -
proclaimed offender, he shall be punished with impr;’sonthent[
for a term which may extend 10 Sever years land shall also be

liable to fine.

Xxx ~ Xxx XXX

Classification of Offence o

Para I L .
Punishmenl‘——wlmpris.onment for 3 years or fine, or with both—
Cognizable—~—N0n—bailable——Triable by Magistrate of the first
cZass-———N()n.—comp()undable. ' Co T = -

Para Il . o
Punishmenz'mlmprisonmem‘ for 7 years and ~ fine—
Cognizable~~——--N0n~bailable-»-—-Triable by Magistrate of the first
class——~N0n—compoundable. ' ’ :
‘ XXX XxXx XXX , . . _
Section 2294 - F ailure by person released. on bail or pond to
_ appear in Cowrt ) -

Whoever, having been charged with an oﬁence and released
on bail or on bond without syreties, fails without suﬁiciéht
cause (the burden of proving which shall lie upon him), 10
appear in Court in accordance with the terms of the bail or
pond, shall .be punished with imprisonment . of either
description for a term which may extend to one year; or -with -
fine, or with both. S o

v
t
h
!
i
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79.

forfeiture of the bond. | 3

sxplanation

The punishment, under this section is— o
(a) in addition 10 the punishment 10 which the offender, )
be liable on a conviction for the offence with which et
peen charged; and , o

(b) without. prejudice [0 the power of the {Court t

CLASSIFICATION OI OFFENCL _ : _
Punishment—Imprisonment for 1 year, or. fine, or both~—
Cognizable~—~Non—bailable ------ Triable by any Magistrate-——Non-

compoundable.

Law Commission of India Report No.239 —

On Expeditious Investigation and Trial of Criminal Cases .
Against Influential Public Personalities submitted to the .
Supreme Court of India in Virender Kumar Ohri v. Union of -
India, WP(C) NO. 341/2004, 03/2012 .

2.4  Causes for delay in_the progress OLC_’_LLCLS._@UJJ—M
Courts = . ' -
Absence_of some_or all the non-production "/
under trial_prisoners at the stage of framing o “char es_and
during trial. Larnest efforts are not being made by the Police
in _aggmjghending__qyg_l_ roducing _the absconding _accused. -
ixecution of warrants has become the least priority for the |
police_who have their _own reasons — enuine_as_well as
artificial. Where there are large number of accused, the delays
on this Proclamation orders under section 82 of the Code of
Criminal_Procedure _can be issued against any Person Zor'
whose arrest_the Magistrate _had issued a _warranl. The
investigating officer has only to_convince the Court that_the
warrantee is evading arreslt and has gone into hiding and Z‘hal'
the warranl_could not be executed. Hence, the initiative has to
be taken by the investigalion officer. Once the proclamation
orders are issued they should be immediately promulgated.
Orders of attachment under section 83 of the Code of
Criminal Procedure can also be issued similtaneously along
with the proclamation orders. The period of 30 days.
mentioned in section 82 of the Code of Criminal Procedure is " i

D

I
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the tlime allowed 1o the accused 10 surrender. The Ui
issuing a proclamation under section 82. of the Codt:’
Criminal Procedure may at any time order-the attachwic:!
property moveable or immovable both belonging 10

L

any
proclaimec’[ person. Attachment should be : carriet

promptly after the proclamation has been properly madc #nd
the property of the p'roclaimed person seized before he %7"?
time to transfer, alienate, mortgage or conceal them. -

1793. It is necessary that the Qroclamation order issued under

Criminal Procedure should_be

rovided for in that section. In

section 82 _of the Code_0
widely_published in the manne
order to cilitate the a
groclaimed offender, it _is @
watch_ 1S ,mainl‘ained over his_h

willfully _or knowin I _
prosecuted ander section 216 0 the Indian Pée At is

r

therefore
proclamati

82 of the C

on order issued_under section

Criminal Procedure SO that its knowledge can be conclusively -

oved against the harbourer_for his succq.jgﬁij?rosecution'
under section 21 6 of the Indian Penal Qggl_cg '
1794, The Station Jouse O should not be satisfi
content_that_the ormalities under sections' 82 and 83 of the
Code 0 - Criminal Procedure have been gone through. As long
as the g')r()claimed offender’s name is.on the list of

offenders 9  his station, he and his station sta are
for finding oul where he is an

ed grrest

AR LA

seer of the other station 10 arres

o1

subordinates immediately to arrest the wanted person with the
help of the other station staff. . |

(En-qphalsié Supplied)

Relevant Judg_mcnts ‘ :
380. In Lallan Singh v. State of Uttar Pradesh, (2015)°13 ScC |

362, the Special Leave Petition of two convicts convicted of double - -
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dirig warrantee or -

necessary_that the widest: ublicity is_given 10 the -

J who is_harbouring him. [f the
proclaimed offender_is learnt_to be in_the urisdiction of
another station, he should forthwit! Station House

praceed himself_or_in unavoidable circumstances send_his:



murder was dismissed by the Supreme Cou1t on’ 29lh October

In the meéntimc both the convicts had absconded : and no dct1o

taken for as long as six years for apprehending ! the two accus,;q

persons or to attach their properties. The Supreme (,ourt dxrectcd thc S

Home Sccretary of UP to file the affidavit secking the mformauon

mentioned in para 3. The affidavit filed disclosed: that 51 con\flcts '

were absconding despite their conviction having | auamcd ﬁnahty ’

‘The Supremc Court was not satisfied with the mechanism to

apprehend the Proclazn'zed Offenders. The Supreme Court noted- that‘ B

there was no effective mechanism/procedure for applehendmg the

Proclaimed Offenders. The Supreme. Court, furth(n noted that there

is no system to review the cases of Proclaimed Offenders at regular -

intervals or 10 makc the concerned officer dccountable for their

failure of neglect to take further action by way' of attachment of

property OF otherwise. The Supleme Court further noted that an -

offective supervisory mechanism is required to deal with the cases of

Proclaimed Offenders. The Supreme Court du‘ccted the Chief . -

gecretarics of States 10 constitute  a btdtc lcvcl ’%upcrvmmy

Committee comprising of the IHome becretary Law Secretary,

Director General of Pohcc and Secmtcuy State Legal Services -

Authority to monitor and 1cv1cw the cases on siX momhly basis. The
biannual status report was directed to be submﬂtcd to the High

Court. Relevant portion of the said judgment is as under:

“3 .. It was in that backdrop that, this Court -»

considered il fit to direct the Secretary, Home

Department of the State of Uttar Pradesh to file an.
affidavit setting ouf the following mformaizon 3
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(i) The total number of convicts who remain at largg. .
despite their conviction having attained finality. :
(ii) The offences, for which these convicts have been
found guilty and sentence of imprisonment’ awarded 10
“ihem as also the period for which they are dl large
despite dismissal of their appeals/revisionls be also
indicated. .
(iii) Whether the State has any mechanism for keeping :
track-of cases in which the accused are convicted and ‘
sentenced 10 imprisonment. . If so, what is that

mechanism  and who are 1he persor;zs/agencies
responsible for ensuring apprehension and detention of
such convicts who have exhausted all the legal remedies
available to them? ' '

(iv) Whether mechanism in place is effective having
regard to-the number of convicts at large despite their
conviction having attained finality. If it is no, whether
the State proposeés to remove the deficiency in such
mechanism 1o ensure that those who are guilty and
convicted are appreh.ended and sent behind the bars to
serve oul the sentence? ' | '
(v) Whether in the case at hand, the prosecuting agency
or any other agency concerned with the arrest and
detention of the qcoused/convicts has taken any sieps )
for the apprehension of the absconding convicts? If so,
1o what result? The details of the steps, if any taken by
- the State Agency concerned, may be set out.

(vi) Has anyone within the said agency neglected the
discharge of his duty of apprehending the convicts,
Awadesh Kumar Singh and Sawarco in. the present
case? If so, whether the State proposes 10 institute any
inguiry into the conduct of those responsible for such
riegligence? S

4. The Home Secretary has, pursuant to the above
direction, filed an affidavit on 1 1-11-2013 in which it is
inter alia stated that as per the reports obtained from
the Inspector General of Police (Crime) - fromt the

- Director General of Police Headquarter, Lucknow, -
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there were a total of 51 convicts who are still at [y
despite their conviction having attained finality.
5 The affidavit go¢€S on to state that non-bailal

he said convicts have been issued and

warrants against t ] j
gction laken under Sections 82 and 83 of the- Code f
Criminal Procedure. ‘ : -
6. The particulars of the absconding convicts are also
cet out in.Annexure 4, annexed 10 the aﬁ‘idavil‘. The
affidavit asserts that there is q mechanism in place for -
apprehending convicts whose convictions have attained
finality and that in terms of the said - mechanism which
includes a monitoring cell comprising the District:
Judge, the District Magistrate, the Superintendent of
Police and the Chief Judicial Magistrate and execution
of warrants for apprehending such comvicts 1S
monitored on a regular basis. L
7 When the matter came Up before us on 3-1-2014, we
examined [Lallan Singh v. State of UP, 2014 SCC
Online SC 1651, wherein it was directed: 1. Heard.
The Secretary, Department of Home, State of Uttar
pradesh, presently at Lucknow, has filed an affidavit
pursuant 10 OUr order dated 19-7-2013.2. Ms Shobha
Dixit, learned Senior Counsel appearing for the
respondent State, submits that although ‘there is a
mechanism in place for apprehending those who have
peen convicted for different offences but have not
surrendered 10 custody, certain further steps need 1o be
taken in that direction 1o strengthen the efficacy of that
mechanism. She further submits that the problem of
apprehending those convicted for the offences and
committing them 10 jail to serve the sentence awarded
by the courts appedrs 1o be a bigger phenomenon and
needs 1o be addressed on a g()unl'rywide basis.3. There
is meril in the contention of Ms Shobha Dixit. We have
come across cases from different Syates including for
instance the State of Bihar where convicts have not
surrendered 10 custody even though their appeals have

been dismissed, by the Iligh Court years ago.. One such *

Y

T
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case [SLP (Crl) No. 9691 of 2010] came before us o
2-1-2014 where oul of 10 convicts sentenced to life
imprisonment for an offence of murder punishable
under Section 302 of the Penal Code, 1860, only 2 have
surrendered 10 custody while the remaining 8 are al
large despite lapse of five years since the dismissal of -
their appeals by the High Court. The situation may not
be different in other States also.4. We are, therefore,
inclined to examine this issue in a larger perspeci'ive for
which purpose we have requested Mr U.U. Lalit, Senior:
Advocate, 10 assist the Court as amicus. Mr Lalit has

graciously agreed 10 do so. We, therefore, direct the.

Registry 10 furnish to My Lalit a copy of our order dated

19-7-2013, the affidavit filed by the Secretary,
Department of Home, State of Uttar Pradesh.as also the
other relevant documents which the amicus may require
~ for this purpoSe. The Registry shall do the needfil
within four weeks. Post immediately after four weeks.” ]
the affidavit filed by the Home Secretary and were.

rima facie of the view that the mechanism, referred 10

in the affidavit, was not efficacious and required to_be
strengthened. -' f

s We were also of the view that the problem of
apprehending convicts . who abscond: iafter  their
convictions auain finality was not confined to the State.
of Uttar Pradesh only but appedar to be a wider
phenomend that may require 10 be addressed on a
countrywide basis. We had for that purpose and with a
view 10.evolving an effective mechanism appointed Mr
U.U. Lalit, Senior Advocate, to assist the Court as

amicus. '

Fows XXX XXX .
12. The affidavit filed by the Home Secretary suggests
that there is a monitoring cell comprising the District
Judge, District Magistrate, Superintendent of Police,
Chief Judicial Magistrate concerned. Apizrt from  the

fact that the cell is rather loosely constituted, it does not .

appear to be proving effective. We say so because therz

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013
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is nothing on record to suggest that the cell!meets on
regular intervals 1o review Cases where convicts have
not been apprehended or makes the officers concerned
accountable for their failure or. neglect or takes further
action in the matter whether by way of attaichmenl‘ of
property or otherwise. : ‘
13. The situation in other States may be no different .
from what is prevalent in the State of Utar Pradesh
where a very large number of such cOnVICIS ‘remain
absconding just because the enforcement agéhcyl proves
inadequate for the job: ' :

14. It is in this backdrop that we propose 1o issue
directions nol because Wwe intend 10 digress from the
procedure that CrPC lays down but because the
procedure SO prescribed ought to be ‘effectively
enforced. A close monitoring of the working of the
existing mechanism wherever it is in place is required
for without such monitoring the process may steadily
become wholly ineffective defeating the entire, purpose
underlying trial and conviction of such oﬁ"énderé. An
effective Supervisory mechanism would, in.our opinion,' .
add to the efficacy of the-law enforcement process.
15..Having heard the learned counsel for the parties on
‘the question of composition, “any such ;zqaerv'isory'
mechanism, we are of the opinion that -a' State-level
Supervisory Commiltee comprising: (i) Secretary 10
Government, [Home Department; (ii) Secretary “to
Government, Department of Law; (iii) Director General
of the State Police: and (i) Secretary, State Legal

Services. Authority can be constituted to monitor and . -

review. such cases on a six-monthly basis. A biannual
status report shall then be submitted by the State-level
Commiliee to the lixecutive Chairman ofl'h.ei State Legal
Services Authority who may in consullat‘ibn. with the -
Patronage Chief of the State Legal Services Authority a
take such® action -in the matler as is considered fit
including, if necessary, taking up the matter on the
judicial side. | " L |
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16. We, qecordingly, direct the Chief Secretaries of all
the States and Union Territories in the country. 1
constitute @ State-level Supervisory Committes
comprising the members, indicated above, wi:t'hin thre
months from the date a copy of this order is received by~
them under intimation to the Chairperson, State Legal
Sepvices Authorily concerned. We make it clear-that the
constitution of the Syate-level Committee is in addition
and not in cubstitution of any existing mechanisim at the
district level. These proceedings are with the above

" directions disposed of.”

‘
i

ke
3
i
i

(Emphasis suppli_._é;d)

SUMMARY OF PRINCIPLES OF LAW
381, ‘The Criminal Procedure provides different k':,'mds of proceséés

for appearance of accused/suspect. These processes are not only used

by Courts seeking the presence of the accused be‘foré it during the .

trial but more importantly by en'forcement/investi'gati11g agencies

such as the Police who seek to ensur® that an absconding accused

joins the investigation.
182. The purpose of proceeding under Sections 82 and 83 CrPC is
1o secure the presence of the person. Depending 0B the nature of the

offence,” the person absconding 0T concealing himself may be

declared as a « proclaimed Person’ Of 2 ‘ Proclaimed Offender’ under .

gection 82(2) CrPC.

”

383. .Once the Court is satisfied that any persén against whom 2

warrant has been issued by it, has absconded or 18 concealing himself .

5o that such warrant cannot be excecuted, then such Court can issue-a

proclamation against such a person.
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\’v'i‘w*n the Code was mmally enacted, for fhe purposc of

z»bn 40(1)(b) CrPC a «proclaimed ()ffender Was defined- as
p1odcumcd as an offender by any/ Coutt to whlch :

f offcnce% in the -

n {_;1'L1d'111g a person
iljc Code does not extend for commission ©
territoric
Sections 302, 304, 382, 392- 399, 402, 435, 436 449, 450 and 457—
460 of 1PC while Secuon g2 CrPC was hmltcd to dcclalauon of a

‘Pr oclaimed Person

J
/\mcndmem Act 2005 w.e. £ 23 d June, 2006 to mclude sub-sections -

(4) and (5) which provide for declaration of a ‘Pr oclazmed -
Offender’. As per Section 82(4) CrPC, a Proclazmea’ Person under
gection 82(1) CPC who fails 10 adhere 10 the p1oclam4110n aha CH

also an accused of offences under Qection 302, 304 364, 367, 382,

s to which the Code extends which are pumshdblc under - © "

i ° B ) : -
385, Scction 82 Cr pC was subsequently ar amended vide the Criminal S

392-399, 400, 402, 436, 449, 459- 460 ofIPL mdy be dcclar(,d asa

‘proclaimed Offender’.

- 380, The procedurc for declaration of a Proclalmed Person’anda

Pr -oclaimed Offender’ ‘as stipulated in the Code of Criminali :

Procedmc, comprises of the following steps:

iy Pre= -requisites 10 issuing a Pr oclamalzon under Section 82(1
CrPC - A pr oclamation may only be pubhshed directing that |
the ‘Procldimed person’ appear at a specified time and place
not less than 30 days from the date of publication, once the
Court is satisfied that: o o
(a) A warrant of arrest has ahmdy bcen issued a'ﬁd all-

possible: attempfs fo execute the warrant have been
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made; - : j

(b) Subsequcnt to a wafrant having been 'l'SStLlcd, the

18 abscondmg or concealing himself 1n a 1r'1annr:-_%‘-f

avoid execution of the warrant.

rrest has been.issue

10 ensure thal warrant_of a

(i) Ln uir

all effc

__szc er — Prior 10 1%uc of ploddmatmn, a Warlam as per the

the Police

Hrts 1o execute the same_have been made b

becond Sc/fzedule Form No. 2 ot Jrorm No. 9 qf the Codc must

havc been issued. S
487. Procedure for Publicari 82(';22 -
CrPC -As per section 82(2) CrPC, the ploclamatmn must be read in

. | |
PrO'clamati'on Section

on of the

some conspicuous place of the town or village in Whlch the person .

resides. 1t shall also be af ﬁxed to some conspicuous, part of the house
in which the person resides or to some conspicuous pldce of the town
or village. Further, a cOpY of the same must also bc affixed to some
congpicuous part of the Court house. The Court may also direct a
copy of the proclamdtlon to be published in adaily newspaper
circulating in the place is which such person. cndmcu ily resides. The
lerms of Section 82 CrPC are mandatory and-a ploclamumn cannot
be issued without first issuing a warrant of arrest. ’

388. Whuc a proclamation published is in respect of a person
mcusod of certain specified heinous offences and such person fdl]b
to appear at the ‘spcuﬁcd place and time required by the

pmdamaﬂon may pronounce him-4 ‘Proclaimed Oﬂender and make

a (icclaration to that cﬂcct under Section ?2 ClPC
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389. The Court may propounce an absconder -as & Procl
1

(,u'%cd of any of the following offehces:

Offender if he 1s ac
(1) Mm du Culpdblc homicide not amoummg £6 mur acn : ;

(1) K1dnappmg, ot abducting 10 mdcr to 11urd01 K1drxak,p hE

n 01d01 to subjcct person to grievous hurt

or abducting 1
slavery etc. . . B ] :
(1i1) Committing theft after m akmg, plcparcmon for death, hhrt

or restraint in order to commit the thcﬂ commmmg

robbery or attempting to do so; causing hult in commmmg

robbery; committing daco1ty/dacony| with - muldcr,

committing robbery/dacoity with attempt ‘o cause death,or

grievous hurt; attempting to commit 1obbc,1y/da(,01ty when.
armed  with deadly weapon, plepdrmg 'to -comunit or,

assembling Lo commit dacoity; oF belon!gmg to a gang of

. dacoits, ‘ - o |
(iv) Causing ﬁliSChin by fire or explosive su\lastancé with iﬁtent
to destroy house, etc. | ] 4-

(v) Committing house- trespass i order to commu offence-

punishable with death; causing g11evous hurt/death whﬂc |
committing lurking house-trespass . or hou%c—brea-\mg, .
being member of group that causcs gricvous hurt/d.eath
while committing Jurking house—trcspdss or hou%c—bl cakmg
by night. | '

390. Pursuant o declaring a person a Proclazmed Person/()ﬁ‘ende” :

under Sec_tion 82 CrPC, the Court is cmpowucd under Section 83

CyPC, to order attachment of the movablc and/or numovablft
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propertics of the Proclaimed Pers‘on/()ﬁender al any time aftc

issuance of the proclamation under Scctlon 82 CrPC.

391. Sections 83 to 86 CrPC deal with attachment and the cfﬂ

hi@

m a proclamation has

arising théreof. Gection 83 CrPC cmpowers the Court 1o attach ti

property of any person conccmcd against who

been issued. An order of attachment can only be made after an order

of proclamatlon has been issued for justifiable reasons. However,
there is an exception to this general rule in the proviso 10 Section 83
(1) CrPC, the attachment order can be made simultaneously with 2
proclamation order on two occasions: firstly, when the plopcrty 1S
about to be disposed of and secondly, the property is about to br=

removed from the Joca) jurisdiction of the Court.

ss- of Attachment O “property — The Loult that issues the |

302, Proces

plOCl’lmclUOI’l may attach any movable or 1mmovablc p1ope.11.y of -

such person under Section 83 of the CrPC when it has a reason to
belicve (by an affidavit or other ev1dence) that the person is making
an attempt to:

(i) dispose of the immovable proper ty; or

(i1) is going 10 transfer the immovable property cither cnurcly

or partially, to an arca outside the Jocal jurisdiction of the

-concerned Court. |

303, The Court’s order 1o attach thc property would be duth(m/cd

within the local jurisdiction. If 1110 attached property is locatcd n’

another arca, then it would be authorized after being cndomcd by the

District Magistrate of the concer ned area. The order of attachment is

depicted under Form No. 7 of the Second Schedule of CrPC to
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|

{ an accuscd person. On some occasions,

compel the appearance o
a movﬁ%le

property 10 be attached might be a debt or
property- Section 83(3) has laid down the mdrmer in Whreh sl
-properties could be attached: | i
1 By seizing such property; OF
(i) By appointing & recelver;
(i) By issuing an order which will obstruct such property from
being delivered to the proclaimed oﬁ’ender or SOMEeone ‘\ho

might recclve 1t on his behalf; or -
(iv) By all or any two of such methods, that the Court deems fit.

394. 1f the property which has to be attached 18 :mmovable, it will"

be attached via Collector of the district where the property 1S s_itua.ted
when the matter concerns  land paying revenuc to the State
government. In other cascs, the propetty will be auaohed, by taking

possessron of the property Of by appointing & 1ece1ver' or by issulag

an order restricting the payment of rent to the person absconding or

Lo dnyorre on his behalf; or by all or any tWo of such methods, that

the Court decms fit as memroned in Scction 83(4) CrPC.
305. If the property O be attached 1s mclusrve of livestock or
perishable goods, then the Court may grant-an order drrectrng the

‘nmediate sale of the property. The proceeds carned from such sar, : 

would be put to use in the way dir -ected by the Court.

396. Restoration of Proper fy - 1f the person whose property 1

attached, 18 apprehended 1o the Court or appears volumdrrly before -
the Court within a period of two years from the date of attachment of

property, the procedure will be as follows:
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eamlg e il

hlmsclf/hcrsclf bcfo

(i) The accused pr c%cms
¢ of propcrty or any f“

jssued the- order of attachmen

which is superior 1O that Cowrt. .
(i) The accused chd not intend to conceal thcmsclvcs to avu,d -

¢ warrant issued ag,amst thcm

the cxccuhon of th
owledge of thc issue of ‘Ljhe_, L

The accused ¢ did not have kn
on $o as to attend to thcn propcrty

(iil)

order of pr oclamau

vy If the above is proved pefore the Court, then the plOp(‘lLy

yered back 1o the cu,cused In case. the.

so attached 18 deli
p1occcd9 flom the sal,c, are o

property s sold, then the net

-granted 10 that accused. g _ ;i

(v) Lastly, if the property is sold paltly thcn the nct p1oceed54

from the part sold and residue of the propclty is dchvmcd -

back to the accused only after 1ccov011ng all cxpcndltmc

incurred as a consequence of attachmcm of the property-

707, Section 84 CrPC allows any person othcr 1han the Proctazmed

”elson/()j/endcr to raise claims/objections -1 n respect of thc

de for ddjudlccumn within six months from the datc of »

n 85 CrPC cnables the Lomt to mZer—

attachment ma

sttachment, and Sectio
Proclaimed Person/Offender of the attachcd propcrty

deprive the
n the ploclamaimn |

upon fajlure to appear within the time spcmﬁcd i

and accordingly, place the attached pr opcuy at the disposal | ')f thr*i-;

State Government.

398. The primary responsibility for’ securing the arrest of a

Proclaimed Person/()ﬁ‘endcr rests wuh the poli
a 10%1dcm A. Proclaimed |

ice of the station

under whosc juri‘sdichon he 18
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|

owcvm be arrested by’ any pohcc o

without any order from a Magistrate and without a. warm%‘t

n can also arrest a Proclazmed ()ffender and hane hin

lay to a police ofﬁccr/ncarcst

person/Offender &Y, h

privatc perso

over without unnecessary de

station. __
of all such proclaimed P erson/Oﬁ‘enders havd’@é '

399. The ndmcs
on Register No. 10 (gurvcﬂlcmu, &k

d in the Police Statl

be recorde
of the SP Ofﬁce mamtams_ a register of

Register). The CRO Branch

Proclaimed ()ffcnders in twopartst L

(M Part I shall contain the ndmes of all the residents aCCOTGINE -

o the police station of whose Jurlsdwuon thc Proclaimedn

P

Oﬂenc{ers are 1csldent
fanders proclaimed

mcun the names of all 0

(1) Part 11 shall co
ict. lhcsc names shall be_
{ :

who are not 1cs1dcnt of the distr

entered according to the district of whmh they are Sdld to

be resident. ' i
a Proclarmed Person/()ffender is - anested,

and d1strlct of which he was a

400. Whenever
‘timation is sent to the police station
rcsidcnt so that his name can be suuck off ﬁom 'the 1cg1ster/hst of -
proclaimed Offenders. The name i$ likewisc struck off on receipt of
intimation of the death of the ploclcumcd pu%on

401. lLivery member of the village panchayat, chowkzdaar ofﬁcer:'.

employed 1n connection with the affairs of 1hc village and Pvery '
person residing In thc village must commumcatc to the ncarcst

f any person - whom he knows or

Pe rson/()]j’ender AS 5000 28

magistrate/police station ©

reasonably suspects 1o be a Proclaimed Pe

4
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1:1' V

d m,ncc station receives intimation of the ploclamatidn of a resident

5 [ts jurisdiction, the sarpanch and chowkidaar of ‘Lhc village where
that he 1. hkcly to visit, shall be informed about the %amc

402, Whoever knowmgly harbours @ Proclazmed Oﬁender Lo- ‘

“prevent his applchcnsmn is liable to be punished under Section 21 6

rC wnh imprisonment upto 7 years 1n certain cases.
403. S‘cctxon 174A 1PC was inscrted by the Criminal Amcndmsnt
Act of 2005, penalizes the non-appearance of a person as required by

a pmclamahon published ur under Sec‘non 82-CrPC and provides the

fnn Proclajmed Pperson/Offender resides or has 1ela’uves or fncnds o

following punishment: (a) for a term up to three ycars/ﬁne/both in -

casc of non-appearance consequent to a proclamatmn under Section
82(1) CrPC; and (b) for a term upto seven years with' fine in cAse of
a dcclarauon under Section 82(4) CrPC (m respect of offences under
Sections 302, 304, 364, 367, 382, 392, 393, 394, 3.9!_5,396, 397, 393,
100, 400, 402, 436, 449, 459 0r 460 ofthePC. |
404. Under Scwon 229A IPC, the failure of a person 1O apyuar-
before the Court released on bail or bond has been made a penal
offence punishable with imprisonment, of e1thc1 description, for &
term which may extend to onc year, Of with fine, or with both.

gection 229A T1PC 18 an addendum (0 Section 174A 1PC.

GUIDELINES

s for Warrants 0 Auesz‘at Investigation Stage

(ridelines

405. NBW NBW _against qccused_evading arrest — ‘The Invcsilgatlng

Officer may apply to a Magistrate [01 issuance of warrant of anc%
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where  the offence 18 cognizable,

accused/suspect is evading bis arrest.

406. Investigating Officer 1o disclose

3efore applylng for warrant, the Invcsugatmg, Ofﬁcor shall %ho&
offorts made tO arrest the accused. . ‘1
407. Address on the NBW ~ The Investigating Ofﬁcm shall sho"i?/

that the accused 18 ordinarily residing at ofr was very 1cccmly_

residing at some address verified by the Invesugatmg Ofﬁcm and

ailable at that address due to his dchbmatc
|

tha‘L the accused is not av
intention 1o avoid the arrest.
408. No NBW on_mere absence_from house — No warrant shail be

issued against an accused I g’eLe_ly on the glound that he 18, not |

qvailable to the Invc%ugatmg Ofﬁcer/Pohcc

'
i
|
(

investigation. , S
409. Investig ating Officer Lo share material conn‘ecfin _z_]ief@c_gzﬁd

—~The Investigating Officer shall share the matcudl collected by him
during investigation before the Court on the b;as1s of which the
accused 18 conncctcd to the crime.

410. Affidavit 0 of _the_police officer — The pohce shall file .an

ffidavit disclosing the date, time and modc of scrv1cc as wcll a% the

attempts made 10 search and identify the ¢ dccuscd

 Arrest at Trial Stage

A411. Absconc{ance during Trial more serious — At the stage of rial,

Guidelines for Warranis 0

the accused is normally on bail. The abscondance during mal ,15

- more serious than abscondance during mvcshgahon as the. accusr*d-

~
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c1o%scd the stage of mvcsugauon

summoned by the Comt to face trial and if the (,halgc(s) hdq _)d

f cxmencc of prima facze casc agdmsf _‘

has already

been hamcd the fmdmg )

U

accused is on record.

412. Mere_non-appearance suzfzcze — Mere nop- -appearance ‘_QT - -
ut any justificd reasons 1% sufficient Jusuﬁcatmn fo1 . e :

5

accused witho
f warrants of arrest ncluding NBW by thc(,oult

Jea — 1f any authorized pelson is -

igsuance o

413. Ton

cide exempt

Courl_to de

nt before the Court on behalf of any . accus
alancc of the acc,uscd : .

prese sed and moves af - o \

pphcahon to show the reasons for non-appe

the Court shall decide the application in- accordance wnh the law.

ation of address(es) 0 the accused by the' ..
rants/Arrest/Surren der

Guidelines [0F Verific
police at the stage 0 'S ummons/War

accuse

414,

Investigating Officer shall ensure the: verlﬁcatlon of the address of

the accuscd before or after his arrest or whllc scckmg his arrest

arrants {rom the Court.

415. Ratification 0 of _address_Q of accused by nezgflfzb()ws durnfzg'

yﬁjﬁbation —The [nvestigating Officer shall lGCOld in.the case diary

the name of at least tWO respectable persons of thc Jocality of the b

accused with their contact details like addresses and telephore” who

ratify that the dddlCSS "of the accused mcnUoncd m the arlestmcmo .

or the applications for sceking warrants of ancst of the accused s

correct and complete and it belongs to the accuecd

ess or aa’dzrzonal ada’ress of at 'cﬂsec_z_ :

416. Aspertain nermanent addr

with veriz“zcai':ion _ The Investigating Officer shall dsccmun the
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additional addresses of the accused VIZ. the «permanent

place address and if ¢ addresses arc located in other States, ‘Lhc

shall be verificd ‘through- a subordinate OF by the 1ocal pohce of

address disclosed. !
unit o Ihe accused

417. Append photogrd h of the dwe
Investigating Officer shall take photogmphs of the declhng unit of |
the accused which is shown/c claimed to be the addr css of the accused.

In casc the [nvestigating Ofﬁcel has an internct fdcﬂny at the Police

Station, he shall take the help of pumout% of mtemet maps like -

Google Maps so as o show the specific location of tho house.

418, Documentary prooyc " address o accused— The Investigating

Officer shall collect documentary ploof of thc addwss d1%closcd by
the accused and append the same with the.Charg(:_sl}ect.

remises _of the accused — In

nanted

419. Documentary proo of te
casc an accused 18 @ tepant in the property, @ copy of the rent
deed/rent, receipt or @ plain paper declaration by the landlord w'mld
be a sufficient compliance of this requnemem.

420. Mandatory regzszmllon of all property © wners/landlords who

lel_their residential/ commercial_or industrial propery on_ren i

elhi being the nauonal capital attracts thousands ‘and lakhs of
~inbound scttlers., The numbc1 of crimes committed by this ﬂoatmg
population s alarmingly high. Also, the hclohtcncd national sc,vvruy
scenario  demands repcated notification of compulsmy Tenant
verification drives by Delhi Police. This can’ bc done in a slmplc S

online format and also through offline ploccdure. This would, =pon
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qpe 1o Aadhaar data bank, rule out frequent in
tdance during criminal trials. '

Sy Disclosule of name and address 0 three blood _relatiyes of. i::'hg

/— At the ime of arrest, the accused shall share names of at

73
L't

iy

ast threc blood relatives with their details {ike address and contact

t

t

numbers and the nature of the relation.

-

W
P

477, Ascertain mobile and. Jandline connect‘ion/email address of the

I'he Investigating Officer shall ascertain - all mobile and

Jandline connections issued in the name of the accused/suspect;
and/or any identity cards iséued in the name of the accused/suspect
so as to enable them 10 establish contact with the acc;used/suspect.
Details such as email address of the accu
available shall also be included in the arrest memo.. .

423, Ascertain workplace details and address of the accused —The
Investigating O'fﬁcef shall ascel“tain'the work proﬁle/jqb profile of
the accused and shall obtain the complete address and details of his

plaicc of work/ employcr with other contact details.

certain_details of the head _office oI the emplo the

a4, As

accused_— In €ase the accused 18 found to be working in 2

a

Government/Private employment, the address of the [Head Office of

his cmploycr shall be obtained apart’ from requiring such Employer

to share with the Police and. Court in case there 18 2 change of place

of cmployment Or termination  Of removal  of accused  from
employment. -
425. Documentary proof of _workplace details along * with

' jg/v,ologr_-c_lpig _ The Investigating Officer shall obtain a documentary
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“proof of the plac

e of work of the accu%cd and shall reomd it

charge shect as an address where due service can pe “effectith:

Photograph of such work place shall also be obtamcd

426. Investigaling Officer 10 colle

ct the relevant details 0

used i terms 0 “the ormat -attac

acce

[nvestigating Officer shall collect the relevant paruculals 101aung3 to -

the complete rcs1dcntml/pmmancnt

details including tclcphonc/mobﬂe pumbers and emazl addr CaSQS a

social me&ia accounts ¢ et
hed hereto as Annexure A .during the; investigation.
427. Modi jeation of arrest memos in_terms ()i UID/Aadhaar. -

particulars — V14 Notification No.F. 13/13/98/HP /B %’fT 55-74, ]

dated 05" January, 2001, Lt. Governot, Delhi 'while exercising

performa attac

powers undcr Section 147 0f Delhi Police Act, 1978, notified’ an

Arrest Memo Proforma. proposed by NCRB, Mxmshy of Homc,

Government of India.

e hotogrd h, mobzle & documenlar "Ds —

428, Accused 10 shar

At the time of arrest or soon thercafter, the pohcc shall collect the

photograph, moblle and landline number, email 1D, 'all Social
Networking accounts like Facebook, Instagram, LinkedlIn, Twitter
and I'T Lommumoauon tools dnd copics of at least two dooulllcots
namely Aadhar Card, Passport, PAN Card, Bank Accoum (,1cdit.%
card, Ration card, Llecmmty bill, Landline iclcphonc bill, Voter 1.D.

Card, Driving Licence from the accused.

429. Accused and surety 1o_in orm police and Court ) chan ed

address/mobile number — In case of glcmt of baﬂ At shail be

address/mobiie FREmm=s
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mandatory for every accused and surcly as @ condition for gF

t, both the accused and the surety shall in'fornll. the po

bail tha
well as the Court granting the. bail dbout the- chiange of 1
ccsideniial address and/or mobile qumber/ contact details while i ¢

accused is on bail.

430. Mandating disclosure and

anticipalory bails_as well as regular bails_before the hearing — The

concerned area Magistrate/Court hearing the Bail application shall

of documents in ¢
t

kb

epsure that the accused shares all the particu

Annexure B.

431. Area Mag

relating 10 arrest —The concerned area Magistrate

istrate 1o ensure__con

application sh

complicd with by the police.

Guidelines oF Cases instituted on

address of. qecused — The complainant shall share all available. -

addresses of the accused known 10 him 1.e. curr'ent/temporary/

permanent and workplace. The complainant shall file documentary o

proof of the address of the accuscd, if available. )
433. Declar vom._compl

on oath In his affidavit that the address of t'hd qccused in the

L —

qinant —'The complainant shall siate
1

complaint 1s truc nd complete to the pest of his knowlcdge..

434, Additional addresses 10 be shared by Accuse

of appearance by the accused, the accused shall disclose additiorial -

o
-
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lars mcntior;ed in

wpliance of all guidelines
| T
/Court hearing the

all cnsurc that the above guidelines, have been duly

d — Post enteting -
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1
|
I
I

ned in complaint 10 the Court with - S

addresses other than those mentio

address proof.

A35. Lcc'used {0 furnish name and a
accu%ed shall furm%h nam

r futme commumcahoh.‘" Ty

ddress of three 0 his

_ 1n complaint cases, e, addrcsq, rclaﬁ
s three relatives 0

d other details of hi
ose addresses may

e of summons to th
n 64 CrPC.

and
not be trcatcd

However, servic

rvice under Sectio

as duc s¢
Sur el -

of the accmed ana’

sed and surety 1o

100

proof of the accus

«aph and identi

h and the identity

436. Photo
‘The photograp
be affixed on the bail bond.

437. MILAT with Ioreign Countries

y Police, whelc the
atls fy whether India has a

other snnilar »

In case: any ,c_;rimiﬁal

or in a case filed b accused is. alleged
ntry, the Court shall s '
- Treaty (MLAT) or any

“Ireaty with guch country and summons shall bc rssued under the

complaint
o be in a foreign count

wMutual Legal Assistance.

pphcdblc foxmats/guidcline,s. i
Guideli conditions 10 be im yosed at the tmlft'e of pranting bail
438, " Al the time of grant of bail, the Coult shaﬂ dncct thc accuscd

e add1 ess where they ordinarily reside or
address, (i) share @ copy of their Government, 1D plOOfS %uﬁh asi | -

Aadhar, PAN Card, driving license, Voter 1D, Ration oard etc. -

bail can 1mposc the followmg:;

to (i) disclose th any other

439. The Courts while bldmmg)

sence of-accused in the Court at the time

conditions to ensure the prcs
of hearing: [
6 The accused t0 fmmqh his Mobile pumber along with

ng that he/she - will alwéys keep his

i

the undertakin
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s live location witll

mobile on active modc and share hi

the Investigating Officer as and when requestéﬁ?’
’ . . ! . i;y_: .
ordered. ] ‘

(i) - The Accused 10 make a video call 0 the Ihvestigéfl, P,
( d‘fﬁcer periodically.' ! |
(111) The Accused fo pive all available addresses. including -
permanent, current address Of any other address where |
he may fesidei along with the proof thereé,‘f.;; o
(iv) The Accused . to give an undertaking fhati he/she will"

notify the [nvestigating Officer in cas,c‘-c;f change. of .

address.or mobile number. - !

e

(v) The accused 10 furnish a Government .

(vi) " The accused 10 furnish PAN Card d;etail;s along .with"".
“his Income Tax Ward. | |
440. The accused shall furnish the relevant infoi:‘mation relating 10
his rcsidential/penﬁancnt address, details of h%lS family, contact
details including telcphone/mobilc numbers/email etc. in the format

of Annexure B 10 the court at the time of grant O'f bail in addition to

Form 435 CrPC.

Guidelines or

Issuance 0 ' Proclamation
441.. Proclamation only_on_deliberate ‘cloncealément — The _ﬁoliCe’
has to submit a report pefore the Court that the pérsbn ag'ciinst-whom
the warrant was issucd, has absconded or 18 coﬁcgaling h—imseif, -
442. Concealment has to be deliberate — The chccalmerit has t0 be |
deliberate for the purpoéc of avoiding arrest. The mere fact that the |

police could not find the accused, 1s not enough. -
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3. M,e_r;@ﬂ@;avaﬂabwrewﬂfﬁaen — Merc.

44
ent unless thc conceﬁ 6:'

availability at the addr eSS i not suffici

deliberate to avoid ancst A person Who. had gone abIOdd befort

issue of the. warrant of curcst cannot- be said to bf: a.bscondmg t

f 1hc aecuscd left Indi

concealing. Towever,
main outside India with a view to defeat or delay L

{ be taken to be; abscondmg,

a bcfom ploclamailo' _

but continues to re

fthe waucmt he shal

Lhc cxccuhon 0
1 of the Police — The pohce officer shalli o

444, Afl 1dav11/§’1alus Repor

file an afﬁdavn/stdtus report. to d1sclosc the
sses (1f available) of the accuscd agamst vmom

addxiesscs and phonef- :

number s/email addre

d bcen issued- and the reasons for 1nab1hty to ouCUTC

the warrants ha

the presence of the accu%cd pefore the Court. S

445. Pre-requisites to_the issuance 0 a -rocla_

a proclamdtlon under Section 82(1) (APL

issuance-of
e an Afﬁdavﬂ/ btatus chort

(i) The police Qfﬁcer ‘may ﬁl
disclosing: - o '.

(a) All available addresses and phonc | n.umfacrs/cmail |

addresscs af avaﬂ'lblo) of thc pcrson against whoin Lhc

Wdll‘am has ‘been issucd along W1th proof of the. aa1d o

s/email addlcsscs and any othc1, )

dddl esses, phone number

: details available m the mformahon shcct with undel lymg

documents demonstrating the same;

i

(b) pcutwulcu s of proof of service of the curc,si wcuram at thc '

said ¢ dddlCSS (i) by post, (i1) by hand (111)mob110 number
(iv) ema}il address (if any) and (V). scwmc Qn & fannly
meimber/ ncighbé)r along with cred1b1¢ proof of the same;

r
. 1 -
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i

B
A'j!

warrant has been affixed on a consplcuﬁﬁ

(c) In the cvent
residfy g

art of the house. ‘where the pc1son o1dma111y

must an T

p
town/village/ courthouse, the police ofﬁcer

picture showing that warrant has becn’ affixed 0 qxi?‘

manner along with his affidavit. 1110 plctuw must b(,'

taken in a manner that mdkcs it clear to the .Cour ‘hat

the warrant has in fact, bccn afﬁxcd at thc said housc

(d) Reasons for 'mablhty of the police ofﬁcer n sccu11ng o

presence of the person agamst whon wan ant is issued;.

(ii) The Court mt ust pdbs an order dealing with the contents of the

Afﬁdavn/@tatuq chort and reasons given by -the police officer

for arriving at a conclusmn thqt the person hdq ab%conded or 1s

concealing’ himself or reasons for 1nab1111y of thc officer in |

gecuring presence of the person. Lo g

446. Court 10 record satisfaction — Under Scction 82 CIPC; the

Court issuing plodamauon shall record to its satlsfac,tlon that the

accused had absconded or concealed hlmsclf The cxr)ussmn

reason 10 believe’ in Section 82 CrPC means that the Court has to .

b(, subjectively satisfied fr om the materials pefore it that the Aper,sonf

has absconded or has concealed.
447, Court 10 examh examine_executing officer — Bc‘fore iséuing a
proclamation, the Court shall cxamine the ofﬁcu with re‘spedﬁo the -
measures taken by him to execute the warrants. | o

448. Issuance of arresi warranl a_pre-¢ condition — I%%uancc of anF ‘

arrest warrant and the accused fi ound dbscondmg are plc COI;\.JUOI’IS :

for issuing proclamation.
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Wi, NBW _and Se

K
W

a

after the former that the 1
person has absconde

45
Section 82(2)(ii) CrPC ~ Prior to pu
CrPC the Police Office

ction. 82 _CrPC not_to_be issued toge
ProCesses, namely, warrarit -of

since it I8 only

multaneous 1

gsuance of both the
ex-facie contradictory,

rrest and proclamaﬁon 1S
d where the .concern'ed

atter can be issue

d or is hiding. ‘ '
50. Preh—reguisites to the publication of _a p'rocflc'mftal'i()n»-v under”
blication under $ecﬁion 82(2):‘(13'1)'
r may be mandatorily rcciuircd to file an .
A picture showing that proclamation has been

house where the per
s it clear to the

A fidavit disclosing:
picuous place of the son resides.
a manner that make

n affixed at the said.

affixed in a cons
e must be taken in
on has in fact, bee
g with the contents of the

The pietur
Court that the proclamati
st pass.an order dealin

house; The Court mu
s server along with its reasons

Affidavit and statement of the proces

for directing publication under Section 82(2)(1)-
451. Publication by all three modes essential — publication by all

public reading in some con

three modes namely () spicuous.-place of
ihe town/village in such person ordinaril

some conspicuous part of the hous
f the court housc are mandatory undei

al some conspicuous part 0
th all the threc modes

Section -82(2) CrPC. The failurc 10 comply Wi

of publication is to be considered invalid

{aw as the threc sub-clauscs (&) 1o

r-

disjunctive.
452. 'Secl'ion. 82 CrPC 1o be read as_ d whole — The threc clauses

(a), 