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@ (BEFORE S. RAVINDRA BHAT AND ARAVIND KUMAR, JJ.)
MD. ASFAK ALAM
Versus
STATE OF JHARKHAND AND ANOTHER

Held :

Itis the duty o N%he- 0
unnecessarily and Figls“er tego not authorlse dytentl'
Sizetof ] proceedln

do not arrest the accused
casually and mechanically.

s & o
under Section, 49$£A IFC or Sectlog i of hquowry Prohibition Act, but in all
=offence is pumshabfé with 1mprlsonment for a term which may be

@ automa{tlcdlly arrest when case under Section 498-A IPC, or, Section 4 of
th@ Dowry Prohibition, or,%gny offence punishable with imprisonment for a

T Arls:ing out of SLP (Crl.) No. 3433 of 2023. Arising from the impugned Final Judgment and Order
Vlohd. Asfak Alam v. State of Jharkhand, 2023 SCC OnLine Jhar 1152 (Jharkhand High Court,
anchi Bench, ABA No. 5771 of 2022, dt. 18-1-2023) [Reversed]
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term which may be less than seven years or which may extend to seven years, 4
whether w1th or without fine is registered but to satisfy themselves about

the report furnished by the police officer in terms aforesaid :
recording its satisfaction, the Magistrate will authorise detention

(v) The decision not to arrest an accused be forw ed;to the Maglstrate

i

the case, witich may

shall also be liable to be punished for contenmipt of court t
the High Court having territorial j-uﬂsdiction

(viii) Authorising detention:}
Judicial Magistrate concerned
appropriate High Court.

(ix) The High Geur

ith ut recording reasgnsias aforesaid by the
‘ Al b"f‘ liable for dgpagtmeital action by the

fer
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and summarised
Held :

in the provisions of the CrPC (Section 437) which involve ak @:
offences carrying long sentences or other special offences, tH_
circumspect and careful in exercising discretion. The paramou
in cases where bail or antlclpatory bail is claimed are the nature

1nga9r otherwise trying €
flee from justice and

d
Antil v. CBI, (2022) 10 SCC 51: (2023} Al SCI}E (&
1 SCC 676 : (2022) 1 SCC (Cri) 423; Susﬁg@a }ixggarwal v. State (]
SCC 1 :(2020) 2 SCC (Cri) 721; Gurbaksh )
565 : 1980 SCC (Cri) 465, followed

e

C. Criminal Procedure*ﬁl D
to (e) — Ant1c1pator,y baiif —
wry Prohibition Act, with
lar bail — In the facts and

S important is got th.';;l e matrimonial relationship soured
almost 'before % e }eouple ould “gyven §%ettle down but whether allegations

“' Ut partly true at this stage, which at best g
2ast for Supreme Court

would b Fmatters of conject e

— Matérial on record clé rly indicated that the appellant cooperated with
the investigation both before 8:8-2022, when no protection was granted to him
and af"f"er 8-8-2022, when he enjoyed protection till the filing of the charge-sheet
and th;e cognizance thereof on 1-10-2022 — Held, in such situation, the court h
regard to the nature of the offences, the allegations and the maximum
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sentence of the offences they were likely to carry, ought to have granted the bail
as a matter of course — Therefore, appellant directed to be enlarged on bail
subject to terms and conditions to be imposed by trial court (Paras 9 to 16
Arnesh Kumar v. State of Bihar, (2014) 8 SCC 273 : (2014) 3 SCC (Cri) 449, relied on ""?%”
SK-D/70263/CR,

Advocates who appeared in this case : :
Smarhar Singh (Advocate-on-Record), Ms Shweta Kumari, Chinmay Kuma Moh@.
Asnn Manoj Kumar and RlShl Raj, Advocates, for the Appellant; ;

Record), Advocates for the Respondents.
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State of Punjab

=

having regard to the peculiar natu“,{
back for orders to be pronounced t

Spo én:[ wife was not happy and
her father used tof o yrise shinr“and his family. This led to
complalnts k@*ﬁgﬁd ag “fami for threatening the appellant’s
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S. Cogmzance was taken on 1-10-2022 by the Sessions Court. Th_, S
Court noted in this order that on 8-8-2022, the High Court h@ﬁl protecte

appellant with the interim order directing that he may not be afreste; b
application was heard by the High Court next on 18-1-20235

the pending anticipatory bail was rejected, and the High Cou aent o ‘to direct

the appellant to surrender before the competent court and seek #guldt bail. The
relevant extracts of the High Court impugned order! read as follows: (Mohd.
Asfak Alam case', SCC OnLine Jhar paras 6-8)

“6. Considering the facts and circumstancés of ‘the case and rival ¢
contentions of the learned counsel, I found that thefs serious allegations
against the petitioner that the informant is also b
by lodging criminal cases against the farfa'ly
of this case. _

7. Considering the rival subi
materials avaﬂable against the pet1t d

e
interrogation is essen‘tlal K
the accused’s possibil
learned counsel cont £ p
ought to be made in d-that the distinction between
3 yustification of exercising it must
it the procedural requirements of
et in th1s regard
9

] tﬁht the accused may abscond or disobey
eeds to be taken into custody.

@mons then only, he or sh

"

1 Moh‘gl Asfak Alam v. State otharkhand 2023 SCC OnLine Jhar 1152

4 (20;14) 8 SCC 273 : (2014) 3 SCC (Cri) 449 : (2014) 8 SCR 128 h
2@22) 10 SCC 51 : (2023) 1 SCC (Cri) 1 : (2022) 10 SCR 351

@022) 1 SCC 676 : (2022) 1 SCC (Cri) 423
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8. The learned counsel on behalf of the State submitted that the mere fact
that a charge-sheet is filed would not per se entitle an accused to the grant of °
anticipatory bail, which always remains discretionary. The court always weighg
the possibility of an accused (depending on his past conduct) of influen&ing
witnesses or otherwise tampering with evidence. It was highlighted that the
respondent, who is a complainant in this case, had alleged harassmer
a regular basis by the appellant and his relatlves at the matrimonialg
Jjust about one-and-a-half months after their marriage and that shie h gl eve
been threatened with loss of life. It was highlighted that acc_gﬁdlng t

Analysis
9. Th1s Court has emphasmed the values of personal liberty i in

‘ case&@ — which are

'nv@lve allegations

considerations in cases where bail or anticipato !
and gravity of the offence the propensity o;;"abil

tﬁﬁil particularly when
ifiter alia, in its judgment

only aftér f1h i1 ‘E,ﬁn FIR in respect of the matter covered by order and
the appeilcant nfgty in such dk
Sectlong 437

nd held that normal rule shot;i,ld be not to limit the operatlon of the order
in relation to a period of time: We are of the opinion that the conditions

20¥'5 : (2020) 2 SCC (Cri) 721 : (2020) 2 SCR 1
g@) 2 SCC 565 : 1980 SCC (Cri) 465
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if the circumstances so warrant, more particularly the stage at whicl

“anticipatory bail” application is moved, namely, whether the sare
the stage before the FIR is filed or at the stage when the FIR 1sﬁfileg;1
the investigation is in progress or at the stage when the investigatio:
complete and the charge-sheet is filed. However, as observed hem
the normal rule should be not to limit the order in relationp:
time.”

ring investigation
applg&ation (for grant of
fe offence, the role

recording of statement of any witness, by the g
or 1nqu1ry, etc. While weighing and cons1der1ng

85.4. Courts#bugh
as nature and gravigy
and the facts of th ¢ 5t to grant anticipatory bail

atter of discretion; equally

timgpatory bail granted:ican, depending on the conduct and
behawour dsf the accusgd, e £
o orders of;ariti 'cpat’m“y bail should not be “blanket” in the
hould not en the accused to commit further offences and
onfined to the offence or incident, for which
ught in relation toa specific 1n01dent It cannot

ila Aggarwal v. State (NCT of Delhi), (2020) 5 SCC 1 : (2020) 2 SCC (Cri) 721 : (2020)
CR 1
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S k sk

87. The history of our Republic — and indeed, the Freedom Movement
has shown how the likelihood of arbitrary arrest and indefinite detentiof
and the lack of safeguards played an important role in rallying the pe#éplg
to demand Independence. Witness the Rowlatt Act, the nationwide pgotests
against it, the Jallianwala Bagh Massacre and several other incidgnt
where the general public were exercising their rlght to protest bu

committees and commissions, arbitrary and groundless arres
as a pervasive phenomenon. Parliament has not thought it 3
to curtail the power or discretion of the courts, in grast

anticipatory bail, especially regarding the duration
filed, or in serious crimes. Therefore, it would not be !
of society if the Court, by judicial interpretation A

roprrate

in fractions little by
rmk to a very narrow

respect to the powers of the police, the* dfgsc :
in several kinds of cases, including those r&k
such as Section 498-A IPC, and other cases.
that: (SCC pp. 278-79, para 7)

“7.

evident that a person accused
for a term which may bgiile Whlch may extend
to seven years with, or, wi th&nt fme cannd rrgsted by the police
officer only on h1s satlsfa jion tH: jad“emitted the offence
L A ; est, in such cases has

@ssary to prevent such person
from committing an ; pitoper investigation of the
case; or to prevefat €k i e evidence of the offence to
disappear or tﬁmpe ng ‘with such”ev_rae c “in any manner; or to prevent
: s threat or promise to a witness

ting to the matr'fnoruia ffences
Th Arnesh Kigr?,

g the reasons in writing which:led him to come to a conclusion covered by
any o,f the provisions aforesaiﬁf, while making such arrest. The law further
res the police officers to record the reasons in writing for not making
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13. Further, the Court had underlined the centrality to persglrf}al liberty in
its decision in Siddharth®: (SCC p. 682, para 10) ..

“l/0. We may note that personal hberty 1 ran i portant aspect. of ©
our constitutional mandate. The occasion tg.
1nvest1gat10n arises when custodral 1nvest1ga (o)
mfluencrng the witnesses
; Q:ﬁt can be n};aée because
t be'made. A dls'“ nctign must d
ustrzﬁcatron
i _c };eufa‘ﬁle harm
ti airng officer
'& €y sumimons
i atron we fail to
appre<:1ate why there shoulg reer to arrest the
accused.” e
14. In the present case axt ‘that there are no startling
features or elements,thatstaiid, out or any ¢ onaﬂ fact dlsentlthng the
ticiphtory bail. ) i
ns levelled against, f

h_at'best woulg@f"ber

d into two parts — firstly, when
} tfirough any interim order (between
fvas on 8-8-2022 that the High Court
" the police not to arrest him during g

ote;g“tron afforded
8-@ ©2022). .

i d charge sheet was filed after 8-8-2022, and in
et cognizance was taken on:}-10-2022 by the Sessions Judge. These factors

were @f importance, and though the High Court has noticed the factors but
3 1nterpr:eted them in an entirely different light.

iddharth v. State of U.P., (2022) 1 SCC 676 : (2022) 1 SCC (Cri) 423
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15. What appears from the record is that the appellant cooperated with the .,
investigation both before 8-8-2022, when no protection was granted to him and -
after 8-8-2022, when he enjoyed protection till the filing of the charge-sheet ang
the cognizance thereof on 1-10-2022. Thus, once the charge-sheet was filediand
there was no impediment, at least on the part of the accused, the court kavii
regard to the nature of the offences, the allegations and the maximum sentgnc
of the offences they were likely to carry, ought to have granted the bag
matter of course. However, the court did not do so but mechamca‘lly
and, virtually, to rub salt in the wound directed the appellant to \surrek

strictly follow the law laid down in Arnesh Kumar* and
contained thereunder, as well as other directions.

16.1. (1) Arnesh Kumar case*, SCC p. 281, parag
S i

“I1. Our endeavour in this judgment
do not arrest the accused unnecessaril
detention casually and mechanically

automat1cally arrest when a case under ‘S 3
to satisfy themselves about the necess1ty “Tor arrest u
laid down above flowing from Sgggion 41 CrPC;

11.2. All police officers
specified sub- clauses under S

and naterials which ;{,S*"snated the arrest,
the accused before the l\/lag1strate for further

in terms aforesaid and only
ill authorise detention;

y’be extended by the Superintendent
Q_ns to be recorded in wrrtrng,

S the accused within two weeks from the date of institution of the case,
Wh1ch_may be extended by thé&Superintendent of Police of the district for
_ the réasons to be recorded in writing;

4 Arnesh Kumar v. State of Bihar, (2014) 8 SCC 273 : (2014) 3 SCC (Cri) 449 : (2014) 8 SCR 128
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11.7. Failure to comply with the directions aforesaid shall apart fram
rendering the police officers concerned liable for departmental action ‘the)g,,
shall also be liable to be punished for contempt of court to be instigted:
before the High Court having territorial jurisdiction. & '

11. 8 Authorlsmg detention without recordmg reasons as aféies:

extend to seven years, whether with or without fine.”

16.2. (I) The High Court shall frame the above di
notifications and guidelines to be followed by the Séssi
and criminal courts dealing with various offences.

% ourts and all other

ke C
)’iw‘!‘
i

High Courts and the DGPs of all States sha
Dlrectlves/Departmental Circulars are 1§sue&

and police authorities in each State wit d
16.4. (IV) Affidavits of compliagce sl}a 11
ten weeks by all the States and High
17. The appeal is accordingly allo
e
f
9



