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SATENDER KUMAR ANTIL v. CBI

(2022) 10 Supreme Court Cases 51
(BEFORE SANJAY KISHAN KAUL AND M.M. SUNDRESH, JI.)

a SATENDER KUMAR ANTIL
Versus
CENTRAL BUREAU OF INVESTIGATION
AND ANOTHER
b
A. Criminal Procedure Code, 1973 — Ss. 439, 437, 438, 446
41-A, 88 170, 204, 209 309 and 436-A — Ball/Ant1c1pat0ry bai
c
d
e followed by appropriate action.
(iif) The courts will have
f and 41-A CrPC Whﬁ% ‘ta_kmg note of the, o gerléf the Delhi High Court
dated 7-2-2018 in4, _eef)‘ Singh Joha¥, 2] 87 &C OnLine Del 13448, and
the Standing Ord@ér i gued by Delhi Poh&\@ tanding Order 109 of 2020, to
comply with, thei and&’ of Section.4i- ; .
g

Ansmg,dfrom the Judgment and Orderiin Satender Kumar Antil v. CBI, (2021) 10 SCC 773
[Suprem.n;i Court, SLP (Crl.) No. 5191 of 2021, dt. 7-10-2021]

rising: yfrom the Final Judgment and Order in Satendra Kumar Antil v. CBI, 2021 SCC OnLine
&@ (Allahabad High Court, Criminal Misc. Anticipatory Bail Application u/S. 438 CrPC
98 of 2021, dt. 1-7-2021)
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52 SUPREME COURT CASES (2022) 10 SCC

(vii) The State and Central Governments will have to comply with the
directions issued by the Supreme Court from time to time with respect’tq

the undertrial prisoners who are not able to comply with thegbail c:%,ondi-
After domg 50, approprlate action will have to be taken in llg"ht of ;IQtIO],l 40

b
to be kept in mind.
(x) An exercise will have to be done in a similar manner Omply with
the mandate of Section 436-A CrPC both at the djstri
High Court as earlier directed by the Supreme Cot °
SCC 605 followed by appropriate orders
1ﬁtervemng
(P a 100) 4
ofDelhi), 2018 SCC OnLine Del 13448; B;hf
(2016) 1 SCC (Cri) 663, referred to
e
anﬂatory and arrest is
lg;at there is a reason to
; hé@ ommitted an offence, and
’rﬁest — Held _S ; 1 mgndates the police officer to f
applicatign: _éﬁlargement on bacil““"ou scwﬂl have to satisfy themselves on
the du mpl ance.of S. 41 and, ihus, Hny
accusedito a grﬁnt GT bail ;
i . g

lfrant production 0f accused before Magistrate

d, thereafter, further detention by the Magistrate — Scope and objective
“of pro.v1510ns along with duty:of police and court — Law summarised —
Dlrections issued to ensure that police officers do not arrest the accused
nneeaessarlly and Magistrate do not authorise detention casually and 4

‘ '-meclaanlcally

Sbre
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SATENDER KUMAR ANTIL v. CBI 53

— Ss. 41 and 41-A, held, facets of Art. 21 of the Constitution — Before
making arrest first the police officers should have reason to believe on the basis
of information and material that the accused has committed the offence and;
further, the police officer has to be satisfied further that the arrest is neces#ary
for one or the more purposes envisaged by Ss. 41(1)(a) to (e)

— Held, an accused arrested without warrant should be produced befo
Magistrate without unnecessary delay and in no circumstances beyond 24
excludlng the t1me necessary for the journey — Thereafter before g Magjrstratr

D. Criminal Procedure Code, 1973 — S. 41-A — Nvﬁtlc t{)f appearance

before police officer — Guidelines issued for avmdm@“lf‘i:tpvaﬁ anted arrest and

clogging of bail applications

Held :
Even for a cognizable offence, an arre

may be less than seven years, or which m
without fine, an arrest could only follow when

of any further offence for a prope 1&5_ﬂ}e§{1gatron and te}°,
: he 1dence He/‘sah 4 ;‘an also be arrested to

) 'arkfr"est may be necessary
I'Odli ion before the court and
: (Para 23)

while making the a
for arrest in wmﬁi& L
chooses no :
offence all .

1th Section 41 CrPC shall certainly
seted of the offence. Resultantly, While

f this provision. Any non-compliance would
(Para 25)
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54 SUPREME COURT CASES (2022) 10 SCC

sub-clause (1)(5)(i) of Section 41 has to be read along with sub-clause (if) and

therefore both the elements of “reason to believe™ and “satisfaction qua an arrest;
(Parg, 2955,

Endeavour of the Supreme Court in thlS judgment 1s to ensure thaf p@rlme

are mandated and accordingly are to be recorded by the police officer.

to satisfy themselves about the necessity for arrest unde fhe rig
down above flowing from Section 41 CrPC; '

(i1 All police officers be provided with a check list conitdi
sub-clauses under Section 41(1)(b)(ii);

(iii) The police offlcer shall forward the che@,k 1

(iv) The Magistrate while authorising detenﬂo
the report furmshed by the pohce ofﬁce‘i{f;

the Magistrate which may be exteirg}ed
district for the reasons to be recordea' n

be extended by the Superintgn. d
be recorded in writing;

e i,

5

he orders

Court, Qn the non-compliance of’ Sectlon 41 CrPC and the consequences that flow
from 1t“ has to be kept in mind by the court, which is expected to be reflected in

“for departmental action by the

(Para 27)

. 3said shall nopér ly *apﬂsiy to the cases under Section 498-A
¥ :the Dowry Pr(ﬂllbltm}n’Act the case in hand, but also such
imprisonment for a term which may be
to seven years, whether with or without

(Para 27)

(Para 28)
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SATENDER KUMAR ANTIL v. CBI 55

A Standing Order has been passed by Delhi Police viz. Standing Order 109 of
2020, which provides for a set of guidelines in the form of procedure for issuance
of notices or orders by the police officers. ‘

Thus, it is deemed appropriate to direct all the State Governments apd’-';th-

v. Vijayanta Arya, 2021 SCC OnLine Del 5629 Mahesh Kumar Chaudhi
Jharkhand, 2022 SCC OnLine Jhar 620, approved

thereunder — Bailable and non-bailable warrants
Principles clarified

L

aeu ‘'of or

: 1ssu1ng
hai a%], warrant
may be 1ssued if so warranted

— Circumstances permitting
does not confer any right on a
discretionary power given to t

r'fie gurpose and object
any other court into

(Para 36)

The p’mwer to issue warrants dlscretlonary must be exercised judiciously with
e)’é‘@reme catre and caution. The court should properly balance both personal liberty
i “tal interest before issuing warrants. There cannot be any straitjacket

s
;
x
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56 SUPREME COURT CASES (2022) 10 SCC

formula for issnance of warrants but as a general rule, unless an accused is charged
with the commission of an offence of a heinous crime and it is feared that he is,
likely to tamper or destroy the evidence or is likely to evade the process ofjlawis, |
issuance of non-bailable warrants should be avoided. :

Wor&used in Section 88 €
1 clugﬂe persons, who are
not even accused in a case and appeared as witnes '
Inder Moha!n Goswamz v. Smte of Urtaranchal, (2@%)7)
d
e
serves this purpose £
The indefeasi
part of the rlghét
g

'Véstlgatlon and trial, and setl;l g down a rationalised procedure that protects
the m;};erests of indigent sectl(ins of society. These objects are nothing but
ubsets: of the overarching fundamental right guaranteed under Article 21 of the
i (Para 40) +h
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SATENDER KUMAR ANTIL v. CBI 57

As a consequence of the right flowing from Section 167(2) CrPC, courts

will have to give due effect to it, and thus any detention beyond this period

a would certainly be illegal, being an affront to the liberty of the person concerne@e :
Therefore, it is not only the duty of the investigating agency but also the courls tg

see to it that an accused gets the benefit of Section 167(2). (Para 4

Maneka Gandhi v. Union of India, (1978) 1 SCC 248; M. Ravindran v. Directorate of R
Intelligence, (2021) 2 SCC 485 : (2021) 1 SCC (Cri) 876; Uday Mohanlal Achary 5 Spare

Assam, (2017) 15 SCC 67 : (2018) 1 SCC (Cri) 401; S. Kasi v. State,

b Jollowed
c
bail application,
as the accused is merely forwarded to the court’ AT mlng of char%es and
issuance of process for trial — Further, held i £t s of the fiew that
d there is no need for any remand, then the 5. 88 aégnd
complete the formalities required to secure ¢ sed foy"the
commencement of the trlal — Of cour;*é:e, 5 Wiere a
to the accused persons if the court ig Qf the pr1ma facie v4 "VV fthat the remand
o would be required — Constitution 51 Thdia, Art. 21 "% (Paras 43 and 44)

Held :

The word “custody” appe
either police or _]udrclal gust

crime or where there is a
may abscond. Merely because
l d@es not mandate that arrest must be
thff; existence of the power to arrest and
ade routine, it can cause incalculable
i person. (Para 44)
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58 SUPREME COURT CASES (2022) 10 SCC

H. Criminal Procedure Code, 1973 — S. 204(1)(b) r/w S. 88 — Issuance
of warrant under S. 204 — Held, permissible only after recording reasons ’

Held .
=)
Section 204 CrPC speaks of issue of process whlle commencmg the roé C 'éhl},g

by followmg the prescription of Section 88 CrPC. Thus, 1ssu1ng
an exception in which case the Magistrate will have to give reag' -

I. Criminal Procedure Code, 1973 — Ss. 209(a) & (b),
— Remanding accused into custody, or, granting him bail —
of committing Magistrate, explained

Held

Sections 209(a) and (&) CrPC give ample power

a person into custody during or until the conclusion of thi
to be exercised by the Magistrate on a case-to-case };f”'“ :
remanding an accused or granting bail. Even here, '

Magistrate has to exercise. Bail, which in sumpi;e%

application for bail if he is inclined to dois6:
or surety, and thus can take recoursg,to é

I

remand the case for the reasons to be recfm;d

J. Criminal Procedure Codé," X
Relevant considerations for grantiﬁg{

s ixt the communlty which
inat ion of

‘accused can become a source of great g4

Lres n denial of bail and deprivation of liberty
iSisted upon as a condition of acceptance of the

(Para 51)

&fsonal bond

Held : ,‘
TQ ﬂetermlne whether the accused has his roots in the community which would
seeter ﬁlm from fleeing, the court should take into account the following factors h

cometrning the accused:

e i,

5
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SATENDER KUMAR ANTIL v. CBI

(i) The length of his residence in the community,
(i1) his employment status, history and his financial condition,
(i1i) his family ties and relationships,

(iv) his reputation, character and monetary condition,

vouch for his reliability,

(vii) the nature of the offence charged and the appare
conviction and the likely sentence insofar as these factor

appear.
Maneka Gandhi v. Union of India, (1978) 1 SCC 248; Hussamar'
Bihar, (1980) 1 SCC 81 : 1980 SCC (Cri) 23, relied on

K. Criminal Procedure Code, 1973 — Ss. 437 to
— Bail — Delay on part of court or prosecutiof i

3 re ach the

under 1ncarcerat10n — Resultantly, once a'tmal starts, i ;
by the court —

logical end and unnecessary adjourn ents should not be
Constitution of India, Art. 21

Held :

The following directions arg
disposal of cases:

#€ in custody, be normally
. trials where accused are in

36-A, but consistent with the spirit
f, if @;n undertrial hé s fiipleted period of custody in excess of the
jeeidikely to be awinded if conviction is recorded such undertrial
must be released on persoiftal bond. Such an assessment must be made by
the trial courts concerned ffbm time to time;

(v) The above tlmehnes may be the touchstone for assessment of

judicial performance in annual confidential reports.
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60

of Article 21 of the Constltutlon Artlcle 21 confers a:

Hussainv. Union of India, (2017) 5 SCC 702 : (zolsf*

SUPREME COURT CASES (2022) 10 SCC

(2) The High Courts are requested to ensure that bail applications filed
before them are decided as far as possible within one month and criminal
appeals where accused are in custody for more than five years are conc[" ded:
at the earhest

plans for the subordinate courts;

(4) The High Courts may monitor steps for speedy investi atlom
on admmlstratlve and judicial side from time to time;

necessary in the light of judgment of the Supreme Couﬂ
(2003) 2 SCC 45.

Court &

Speedy trial is a fundamental right implicit in th

prgscrlbed
Itis  d
: %égl\fomed,

Smg,h v. State of Pun]ab

ﬁ
’}.‘h

on (7) v. State ofBzhar

of Punjab, (2005) 7 SCC 387 : 200%:8CC (Cri) 1674, Kashnm’a
(1977) 4 SCC 291 1977 SCC (G;fi) 55@ followed

3 Akhlan;iBz v
Jethamm;d ¢

(Cri) 818; Supremg_Comrl
SCC (Cri) 39 Im zAigna

P 43 SCC 665 : (2017) 2 SCC (Civ) f
311 (2017) 2 SCC ( fy) 'ks (2017) 2sq : (2017) 2 SCC (Cri) 235 : (2017)

1sCcC (L&S) 7i'4 201"

is the rule and refusal is the A
(Para 12)
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SATENDER KUMAR ANTIL v. CBI 61

Presumption of innocence has been acknowledged throughout the world. z
Article 14(2) of the International Covenant on Civil and Political Rights, 1966 and
Article 11 of the Universal Declaration of Human Rights, 1948 acknowledge thi
presumption of innocence, as a cardinal principle of law, until the individuil ig"
proven guilty.

of Article 21, shall inure to the benefit of the accused.

Sanjay Chandra v. CBI, (2012) 1 SCC 40 : (2012) 1 SCC (Cri) 26
397: Nikesh Tarachand Shah v. Union of India, (2018) 11 §C @018) 2 SCC (Cri)
5 19@0 SCC (Cri) 465;

Gudikanti Narasimhulu v. Public Prosecutor, (1978) 1 SCC 24@“ 19'5',’8 SCC (Crl) 115;

Corey Lee James Myers v. R., 2019 SCC OnLine Can SQZ
2017 SCC OnLine Can SC 19 : 2017 SCC 27, relied 6

Joglekar v. Emperor, 1931 SCC OnLine All 6
Hutchinson, 1931 SCC OnLine All 14 : AIB, 193£§_

Maneka Gandhiv. Union of India, (1978) 1 SCC’*%S
Can SC 37 : (2015) 2 SCR 328 : 2015 SCC 27, i

439 — Bail
nd jail is the
(Para 55)

436 A — Bail upon
0 ’appeal and other

by trial court
case is to be

Ry
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62 SUPREME COURT CASES (2022) 10 SCC

O. Criminal Procedure Code, 1973 — S. 436-A — Nature and object
of S. 436-A from point of view of granting bail to undertrial prisoner
Explained — Held, word “shall’” clearly denotes the mandatory complianc
of S. 436-A — In order to achieve objective of S. 436-A, directions issded

— Held, S. 436-A draws the maximum period for which an tindd

pending — Thus, in a case where an appeal is pending fogfa longe' jafte, to b
bring it under S. 436-A, the perlod of incarceration in all forﬁn;ls::a?v ill h,gwe to be
c
that offence, he shall be released by the coli
without sureties. The word “‘shall™ clearl
Section 436-A. There is not even a need fo d
particularly when the reasons for del\ay ar not
While taking a decision the Public Pros@ :
is of the view that there is a need for conti @d detention longe than onc- half of
the said period, has to do so. However such an exercise, gﬂ” JWET
e
Vi ‘(m 1@ a substantive one,
&;,le;, 1 ég'f the Constitution. The
#elay in the proceeding
(Para 64)
isdictional Magistrate/Chief £
igitting in a week in each jail/
14 for the purposes of effective
1t sittings in jail, the above judicial
3 é who have completed half period
peﬂ;alod or max1mwgrﬂ p it od of imprisonment provided for the
cﬁyﬁplymg w1th the procedure prescribed g

‘ requlrement of Section 436-A for their release
al Magistrate/Chief Judicial Magistrate/ Sessions
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SATENDER KUMAR ANTIL v. CBI 63

Superintendent of each jail/prison to provide all necessary facilities for holding the
court sitting by the above judicial officers. A copy of this order shall be sent to the
Registrar General of each High Court, who in turn will communicate the copy of thﬁs :
order to all Sessions Judges within his State for necessary compliance.  (Parai64)

The aforesaid directions are expected to be complied with in order to p%‘ Ve

of presumption of innocence until proven gullty
Bhim Singh v. Union of India, (2015) 13 SCC 605 : (2016) 1 SCC (Cri) 663

clarified
Held :

The fourth proviso to Section 437(1) warrants an oppo,
to the Public Prosecutor while considering an offence 'Vp
imprisonment for life, or imprisonment for seven years, o
appears to be contrary to the main provision contained §‘L' ,
way of a positive direction, prohibits the Magistra'tfh"'@ fr
of an offence punishable with either death or 1mpr1§&3n
proviso has to be understood in the teeth of t
operates in a different field. The object is
triable by the Court of Sessions. Thus, ‘“’1;9
combined readmg of Sections 437 and 439 ¢y

}iy to be afforded
1sha;‘ble W1th death

has got the jurisdiction to try an of N CY for which the max¥num“punishment is
either life or death, when such jurisdi J: ; “& e Maglstrate it goes
without saying that the power to gl I‘; theé offence alleged
i (Para 71)

t'of imprisonment for
by the Court of Sessions,

‘f“[‘)‘h’é‘(,ﬁ that the Magi ir

triable by h even’tjnoug”h pumshment pxescr ed may extend to imprisonment for
life. (Paras 73 and 74)
Balasaheb S@Ibha' z:;l. v. State of Maharashtra, 2011 SCC OnlLine

: éere V. Stare of Maharashira, 2010 SCC OnLine Bom
laram v. King Emperor 1926 SCC Oane MP 176 :

Bom 1261 Sy

King Efknperor 1925 SCC Oane Rang 73 AIR 1926 Rang 51; Ishan Vasant Deshmukh
V. Srar@@fMaharashtra 2010 SCC OnLine Bom 1593, approved

§1ngh Bhativ. State (NCT of Delhi), (2001) 4 SCC 280 : 2001 SCC (Cri) 674, clarified
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e i,

64 SUPREME COURT CASES (2022) 10 SCC

H.M. Boudville v. King Emperor, 1924 SCC OnLine Rang 21 : AIR 1925 Rang 129, zmplzedly
overruled

State of Maharashtra v. Rajkumar Kunda Swami, 2001 SCC OnLine Bom 1171, cited ;

Q Criminal Procedure Code, 1973 — S 439 — Grant of bail ulid '

Held

Section 439 confers a power upon the High Court or a b
regarding the bail. This power is to be exercised against the g#
Magistrate exercising power under Section 437 CrPC or in a*
Court of Sessions exclusively.
c
d
e
f
o0 are not expected to get exposed to
bemg inherited not only with poverty
(Para 69)
g

The fn:st proviso facilitates a cayrt to conditionally release on bail an accused 1f
he is under the age of 16 years “or is a woman or is sick or infirm. This being a
elfarg leglslatlon though mtroduced by way of a pr0V1so has to be apphed while
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SATENDER KUMAR ANTIL v. CBI 65

the case may be. The power under Section 439 CrPC is exercised against an order
rejecting an application for bail and against an offence exclusively decided by the
Court of Sessions. There cannot be a divided application of proviso to Section 437
while exercising the power under Section 439. :

in all cases as the application depends upon the facts and circumst
therein. What is required is the consideration per se by the court

e ﬁx;ed with regard
ive — Thus, the

kept in mind — Other relevant conmderatlong
Held :

HE 1S necessary to protect
ce, and there is clear and

convincing evidence tha :
those interests. Pre-Tri! : ictimgandipubtic safety grounds, subject to
son . y element of criminal justice
s financial resources, without

l thh of hs residence in the commumty, his record of convictions, and his record

rof “dppeax; mce at court proceedings or of flight to avoid prosecution or failure to
appehit court proceedings. (Para 84)
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66 SUPREME COURT CASES (2022) 10 SCC

These are considerations which should be kept in mind when determining the
amount of the security or monetary obligation. Perhaps, if this is done the abu
attendant on the prevailing system of pre-trial release in India could be avoidé; o)
in any event, greatly reduced.

clé'%’ — Gene ral

Special Acts containing stringent prov1smns for bail like NDPS“{§- 3‘7 ), PMLA
(S. 45), UAPA [S. 43-D(5)], Companies Act, [S. 212(6}], etc. —"?Further, the
provision contained in S. 436-A, held, would apply

the absence of any specific provision ¢

— So also, the principles laid down in respﬂfﬁ*t :
Judgment (see Shortnote G, above and paras; 3 nd 44), held, would be

d

Prevention of Money-Launderln“g Act, 2002 — S. 45,
(Prevention) Act, 1967 — S. 4 -E;:-— Companies Aﬁt, 2(‘)2],3 — S. 216 —
Constitution of India, Arts. 21 e
Held .

Individual specml enaptme-
got an objective behmfi it,*
governing delay WO:iI d app '/pecm {Xcts also To make it clear,
the provision contai ; waild apply to the Special Acts ¢
also in the absenc . i sFor€Xample, the rigour as provided
under Section 37 ; me in the way in such a case as
we are dealing With the hberty of aprsofi. More the rigour of the Special Act
concern ﬁker the adjudlcailon o ght to be. After all, in these types of
cases number ofwitiigsses would be vrery lé,Ss and there may not be any justification
for proI’g;ngmg the trlal Tty ?&1 to comply with the directions of the g
Suprem 59, and also a stricter compliance of Section 309

(Para 86)

& Furthermore itis clarlfled _)at principles laid down regarding the applicability
~of Section 170 CrPC (see Shortm:ate G, above and paras 43 and 44) would apply to
offences under Special Acts also. To clarify this position, if an accused is already
nder #ncarceration, then the same would continue, and therefore, it is needless to h
é"at the provision of the Special Act would get applied thereafter. It is only
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in a case where the accused is either not arrested consciously by the prosecution
or arrested and enlarged on bail, there is no need for further arrest at the instance
of the court. Similarly, the existence of a pari materia or a similar provision hk:@ :
Section 167(2) CrPC available under the Special Act would have the same effec._
entitling the accused for a default bail. Even here the court will have to capnsi
the satisfaction under Section 440 CrPC.

39; Union of India v. K.A. Najeeb, (2021) 3 SCC 713 Hussainara Khatoon\‘(zﬂ) v"}gl‘ate _
Bihar, (1980) 1 SCC 98 : 1980 SCC (Cri) 40; Raghubzr Singh v. State oszhar 086 ’:‘

SCC 481 : 1986 SCC (Cri) 511; Kadra Pahadiya v. Stare of Bihar, (1933) 2.8CEHME
1983 SCC (Cri) 361; Abdul Rehman Antulay v. R.S. Nayak, (1992) 1 S@@ 22,‘5 '
(Cri) 93, followed

Kartar Singh v. State of Punjab, (1994) 3 SCC 569 : 1994 SCC (Cri) 899, ci
U. Criminal Procedure Code, 1973 — Ss. 437 to 439 — Bail i

consideration will have to be on case- to-égse EIISIS
and securing the presence of the accused . stand trial

Held :

Tttty

offence is also the term of sentehc fhat S prescrlbe& o) £
alleged to have commltted" Suo ] ﬁonsideratlon witl i"é‘g;ﬂmd'ieifhe gravity of offence

£

normally applied. In that' reﬁg Bél what is also tg.be
if the allegation is on ot 2 ve ‘€conomic oﬁfe

be denied in every cas
passed by the le&;sla:izgre naot:
5, ¢ i to be denied {merelé( 'hecause of the sentiments of the
gamst ﬁle accused : he Cé rt cannot lose sight of the fact that the
investigation and the charge-sheet is
"“_‘_refore, their presence in the custody may
) ; . (Para 92)
yly Chandra v. CBI, (2012) 1 SCE 40 : (2012) 1 SCC (Cri) 26 : (2012) 2 SCC (L&S)

. 397, Gurbaksh Singh Sibbia v. Staté: @fPun]ab (1980) 2 SCC 565 : 1980 SCC (Cri) 465;
P Chzdambaram v. Directorate ofEnforcemenf (2020) 13 SCC 791 : (2020) 4 SCC (Cri)

t*¥$"not a rule that bail should
;{ated in the relevant enactment
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68 SUPREME COURT CASES (2022) 10 SCC

V. Criminal Procedure Code, 1973 — Ss. 437 to 439 — Bail — Rgle
of courts — Rate of conviction in criminal cases being abysmally low —
Relevance of — Held, this factor weighs on the mind of the court w ‘;;l B,
dec1d1ng the ball appllcatlons in a negatlve sense, but the posmbﬂﬁ?y [

a high priest

Held : i . % :
Human liberty is a precious constitutional value, which is doﬁ%tedly subJect
to regulation by validly enacted legislation. Courts must be aliye to the need to

safeguard the public interest in ensuring that the due enforcement®of ¢riminal law

c
—the need to ensure the proper enforcement of crif i
the need, on the other, of ensuring that the law? :ﬂoe ; conle a ruse for targeted
harassment L1berty across human eras 1s as té¢hu ¢ tenuous can t, Liberty
cacophony of the meéla and in the d
e
Arnab Manoranjan Goswami v. Sta
834, followed
W. Criminal Prmcedi;re Cide, 1973 — %
Necess1ty of enactlﬂg a*&om _rehenswe laW i
f
Proe dure Code, 197% E 437, 439, 440 r/w Ss. 41, 41-A,
.and ‘436-A — G"ﬁfﬁt 0§ b\ml — Categorisation of offences,
: gy (Para 2)
& Ss, 437 to 439 — ““Trial” — Meaning g

e i,

sabvi usly be different between these two stages. In the former stage, an arrest h
t&tiéwed by a police custody may be warranted for a thorough investigation, while
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in the latter what matters substantially is the proceedings before the court in the g
form of a trial. (Para 7)

— Words and Phrases — “Bail”

Satender Kumar Antil v. CBI, (2021) 10 SCC 773 : (2022) 1 SCE, (
Antil v. CBI, 2021 SCC OnLine SC 3302, referred to '

Advocates who appeared in this case : &
Sidharth Luthra, Senior Advocate [Akbar Slddlq‘ﬂe
Abbassi, Rajneesh Chuni, Chirag Madan, Har
Advocates], for the Appellant 3
S.V. Ra_]u

(Advocate -on-Record), Gautam Awasthi (
(Advocate-on-Record), Advocates], for the Respoidents; S,
dvocates

4

Vikaram Chaudhri, Siddharth Agarw_an‘l* and Amit Desai, Se;

Yadav, Ms Anzu K. Varkey (Advéjftca_‘ m-Record), Ms _Suati
gharnih PH, Syed Faaz &

Gopal Krlshna Shenoy, Roh Ms Pooj
RaJopadhay, Shobhit Jé&n A:akash fﬁ{andoha Shag

by the suspect that he would cooperate both with the investigation™§n i

-ate on- Record) dnd Aﬁmli K.
ﬁ'ﬁeer Swani, Ms Arvégh Seﬁ{hon Devanshu

Wate-on- R‘%cord S M@hesh Sahasranaman

69

[Rishi
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72 SUPREME COURT CASES (2022) 10 SCC

The Judgment of the Court was delivered by
M.M. SUNDRESH, J.—

“Liberty is one of the most essential requirements of the modegp :
It is said to be the delicate fruit of a mature civilization. It is, the Ve,

an eﬁdeavour
kﬁie used as

2 After allowmg the appllcatlon for intervention, dh a
il

firtlr:”

p]g:roprlate order was
iiender Kumar Antil

the order of the Court for
are as under:

‘Categories/Typgs o

;punishable tmde]; Spe
‘ “-:'ball like NDPS{(SeCtl Tig 37) PMLA (Section 45), UAPA

Utender Kumar Antil v. CBI, (2021) 10 SCC 773 : (2022) 1 SCC (Cri) 153
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(No need to forward such an accused along with the charge-sheet,
(Siddharth v. State of U.P?)
a CATEGORY A

After ﬁling of charge-sheet/complaint takjng of Cognizance

b
c
decided without the accused being talgen
granting interim bail till the bail applicati
CATEGORIES
d On appearance of the accused in copft:
application to be decided on meritsw
CATEC?@-
Same as Categones B and D
e the UAPA, POSCO, etc.’
4. Needless to say tha
complaint cases.
f
g officers, nor answered
custody of the accused is
g ubmitted by Mr Luthra that while

}; Hxial court is not precluded from granting
aklng into consi ﬂratlon the conduct of the accused during the

give Qur imprimatur and nattfrally the baﬂ application to be ultimately
( ered would be guided by the statutory provisions.

st

5
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74 SUPREME COURT CASES (2022) 10 SCC

7. The suggestions of the learned ASG which we have adopted haye
categorised a separate set of offences as “economic offences” not covered
by the special Acts. In this behalf, suffice to say on the submissiag,
Mr Luthra that this Court in Sanjay Chandra . CBI has obse"ii*ve_‘

taken into account:

(a) seriousness of the charge, and
(b) severity of punishment.

Thus, it is not as if economic offences are completel;
aforesaid guidelines but do form a different nature of offéngés s angdithus the
seriousness of the charge has to be taken into account bu muftfaneously,
the severity of the punishment imposed by the statute would & f;)'be a factor.

k

8. We appreciate the assistance given by th &aﬂ;ed counsel and the
positive approach adopted by the learned ASG.

9. The SLP stands disposed of and the matter néed Itbt be listed further.
10. A copy of this order be circulatgd “to the Registrars of the
different High Courts to be further mrcu:lf ted 16 thfﬁ trial courts SO that the

unnecessary bail matters do not comg up“‘;ﬁ)
11. This is the only purpose for #tiigh’

.

i @larification referti g to Category
ROy Whereln madvertently, Sectlon 45 of the'Preventiong$ Money—Laundermg

3. We mak‘%’
not to restrict it.

’”ﬁ Pﬁ@v@_mtlon of Money- Laundenng Act

vd
ki

i offences as economic offéices which may be non-cognizable, it does not
mgan that a different meamng is to be given to our order.
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6. We may also clarify that if during the course of investigation, there 4
has been no cause to arrest the accused, merely because a charge-sheet is
filed, would not be an ipso facto cause to arrest the petitioner, an aspect ifa

4. Some more applications have been filed seeking certain dire
Clariﬁcations while impressing this Court to deal With the other a

partlcularly on the rejection of bail applications are being ﬁl
Court, despite various directions issued from time to time,
appropriate to undertake this exercise. We do make it

Prevailing situation

6. Jails in India are flooded with undertrial "ﬁris
before us would 1nd1cate that more than 2/3rd

being charged with offences punishablé: for :'Venw ears or less. Ti’;ie
only poor and 1lhterate but also would 1nci»33 ‘women. Thus, th :

opposite to each other.

Definition of trial

3 1oilsly be differe:ﬁlt .eﬁWeen these two stages In the
st f@a’l’lowed by a"@mhé@ q;,_ stody may be Warranted for
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76 SUPREME COURT CASES (2022) 10 SCC

Definition of bail

9. The term “bail” has not been defined in the Code, though is used _Ver
often. A bail is nothing but a surety inclusive of a personal bond fromh
accused. It means the release of an accused person either by the order§ of’
court or by the police or by the investigating agency. '
10 It is a set of pre- tr1al restr1ct10ns 1mposed ona suspect Whlle

paras 19 & 24) e
“19. In Gurbaksh__,_: :
granting bail is set ou
paras 27-30) ks ¢
f
g
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bail which deserve a special mention. In K.N. Joglekar v. Emperord
it was observed, while dealing with Section 498 which corresponds
to the present Section 439 of the Code, that it conferred upon t
Sessions Judge or the High Court wide powers to grant bail witich
were not handicapped by the restrictions in the preceding Sectién 4
which corresponds to the present Section 437. It was observed b
court that there was no hard-and-fast rule and no inflexible pm;n
governing the exerc1se of the discretion conferred by Secl;:ton 4@8 ary

he were in custody. As a presu,mab
entitled to freedom and every -‘m
A presumably innocent person must
to establish his innocence.

- Ki shna lyer, J.,

i

at: (SCC p. 242,

‘After all, B ;rs&mal
__méntal suffemngﬁf i

eclipse only in terms of
st four words of Article 21

4, .
and‘circumstances of each case will govern
discretion in granting or cancelling bail.”

the exercise of judic

Xﬁ 1931 SC’;’Q OnLine All 60 : AIR 1931 All 504
11031 S@C OnLine All 14 : AIR 1931 All 356
’ } 1 SCC 240 : 1978 SCC (Cri) 115

)1 SCC118:1978 SCC (Cri) 41
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78

SUPREME COURT CASES (2022) 10 SCC

30. In American Jurisprudence (2nd Edn., Vol. 8, p. 806, para 39),
it is stated:

facts and circumstances of each partlcular case. Since
of the detention or imprisonment of the accused is to s
appearance and submission to the jurisdiction and tpe ]uﬂgm
the court, the primary inquiry is whether a recog,ﬁizan
would effect that end.”

and other persons. It is the only arti
(along with Article 20) that cannot b ;
Article 359(1) of the Cons,tltutl(zf‘lfl;F A Presq it, Article :
of a vast number of substantive antEpro edural rights pgsti;
v. Union oflndza12 ”

apbsﬂory
ka Gandhi

iberty must be considered
#liat an accused person will

5012) 1 SCC 40 : (2012) 1 SCC (Cri) 26 : (2012) 2 SCC (L&S) 397
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of his liberty upon only the belief that he will tamper with the witnesses if
left at liberty, save in the most extraordinary circumstances.

23. Apart from the question of prevention being the object of ref_usz%
of bail, one must not lose sight of the fact that any imprisonment befor
conviction has a substantial punitive content and it would be imfrof
for any court to refuse bail as a mark of disapproval of former co

as a lesson.”

Presumption of innocence

warranted and enlargement on bail is to be denied.

L

15. Presumption of innocence has been acknowlédged J;i:?hroughout the

world. Article 14(2) of the International Covenant on

Syl

the individual is proven guilty.

16. Both in Australia and Canada, a pri
recognised based on the gravity of offenge.
practice for bail to be a cash deposit. In thek
to consist of a set of restrictions.

redigonable bail, relates to the terms of ball
i onetary component and other restrictions

$°C OnLine Can SC 24 : 2019 SCC 18
SCC OnLine Can SC 19 : 2017 SCC 27
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While a bail hearing is an expedited procedure, the bail provisions are
federal law and must be applied consistently and fairly in all pr0V1nce '
and territories. A central part of the Canadian law of bail consists oi he, |
ladder principle and the authorised forms of release, which aré foliind
in Sections 515(1) to (3) of the Criminal Code. Save for ex_@epm n
an uncondltlonal release on an undertaking is the default posltl n when

and must be re]ected before moving to a more restrictive fd‘ﬁgn of release.

Where the parties disagree on the form of release dtds an error of law for
a Judge to order a more restrictive form Wltho i jalsti §f ing the decision to
t1es is one of the

the satisfaction of the court. A recog,
cash bail and has the same CoerglveE
only i in exceptlonal cueumstancesr in

"ﬁpsfy the concern
‘ nate«"to the means, of

yonly” state that notwnxk}‘:_"'ndlng the special provisions in
trl@s World -over govermng the consideration for enlargement

cfit of the accused. Resultantly burden is placed
on thei prosecutlon to prove the charges to the court of law. The weightage of
the ev;ﬁence has to be assessed on the principle of beyond reasonable doubt.

e i,

015 SCC OnLine Can SC 37 : (2015) 2 SCR 328 : 2015 SCC 27



SCC Online Web Edition, © 2023 EBC Publishing Pvt. Ltd.

Page 31 Tuesday, February 07, 2023

Printed For: Aishani Vij, Delhi Judicial Academy

SCC Online Web Edition: http://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2023 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

SATENDER KUMAR ANTIL v. CBI (M.M. Sundresh, J.) 81

Provisions of the Code of Criminal Procedure
*“An uncontrolled power is the natural enemy of freedom.”
—Harold Laski in “Liberty in the Modern Slate‘ #
20. The Code of Criminal Procedure, despite being a procedural 1aw ;
enacted on the inviolable right enshrined under Articles 21 and 22 K
Constitution of India. The provisions governing clearly exhibited the afog
intendment of Parliament.

21. Though the word “bail” has not been defined as aforesaid

restrictions.
22. Sections 41, 41-A and 60-A of the Code

“CHAPTER V

ARREST OF PERSONS

41. When police may arrest without warrant. A #police officer may
without an order from a Maglstrate and withotiy a pant, arrest any person—

information has been received, or' ca 'nablé suspicion e; st t;la ﬁé has
committed a cognizable offence punis} able with imprisghni )
which may be less than seven years or thich may ex id to ‘quen years
whether with or without fing

.if the following COl}‘d‘lth I8 arc satisfied,

. a
whenever required*cannot be ensured,

and the police officer shall record while making such arrest, his
reasons in writing:
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Provided that a police officer shall, in all cases where the
arrest of a person is not required under the provisions of this stib, .
section, record the reasons in writing for not making the arrgs

. . . . . 4
(ba) against whom credible information has been received phaf &
committed a cognizable offence punishable with imprisonmentfor

or who has escaped, or attempts to escape, Ir
() who is reasonably suspected of bem

a reasonable suspicion exlsts
committed at any place out of In
have been punishable as an @;ﬁfen
relating to extradition, or other$
in custody in Indla, or

céﬁﬁs Where the ar
: *‘1) of

specified in the not1ce
i

(2) Where such a noticer is issued to any person, it shall be the duty of that
on to comply with the terms of the notice.
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(3) Where such person complies and continues to comply with the notice, 4
he shall not be arrested in respect of the offence referred to in the notice unless,
for reasons to be recorded, the police officer is of the opinion that he ouglﬁgi .
to be arrested. &

(4) Where such person, at any time, fails to comply with the termsgof
notice or is unwilling to identify himself, the police officer may, subject t&guc
orders as may have been passed by a competent court in this behalf, arrgst®hi
for the offence mentioned in the notice.

b sk b

60-A. Arrest to be made strictly according to the Code =&
be made except in accordance with the provisions of this Co:
law for the time being in force providing for arrest.’

has committed a cognizable offence, pumshable with 1mp§ison\ﬁ1ent for a term

ity

?@zpd )

committing of any further offence, for a p _
him/her from either disappearing or tang er1 g witlyy

also be arrested to prevent such person i aking any 111d,‘51;e
or prornlse to any person according to the T:

reasons.
25. The conseq e
inure to the benefit{pf th
l “'atlon for enlarge"ment:_"

RNy

regiotable Complalnt has been maf e, or credible information has been received
ofra reasonable suspicion exists that he has committed a cognizable offence,
a‘gld arrest”ls not required under Section 41(1). Section 41-B deals with the

)
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27. On the scope and objective of Sections 41 and 41-A, it is obvious that

they are facets of Article 21 of the Constitution. We need not elaborate anyg,
further, in light of the judgment of this Court in Arnesh Kumar v. Sla;g j‘

Bihar'%: (SCC pp. 278-81, paras 7-12)

“7.1. From a plain reading of the aforesaid provision, it is evid
person accused of an offence punishable with imprisonment for a te

without fine, cannot be arrested by the police officer only o 1
that such person had committed the offence punishable asf_@_,

dlsdlL osing such facts to
pe;::son is arrested, his

-

.Ured These are the

or promise t0 a witness so as to dissuade him fr
the court or the police officer; or unless such accus
presence in the court whenever requlred canmef 4]

7.2. The law mandates the pohce offlear @
reasons in writing which led him to daiye t%
the provisions aforesaid, while makin
the police officers to record the reason

and¥fecord the
red bya any of
ther n‘equlres

: tﬁm beyond a pemod :
by ﬂle Mag trate in exg; isc of‘*fa #r under Section 167 CrPC. The power
i ' iﬁy soiemn functlon It affects the hberty and

ot exercised with the seriousness it deserves. In
is authorised in a routine, casual and cavalier
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8.2. Before a Magistrate authorises detention under Section 167 CrPC, he
has to be first satisfied that the arrest made is legal and in accordance with law i
and all the constitutional rights of the person arrested are satisfied. If the arre%t
effected by the police officer does not satisfy the requirements of Section 41 o
the Code, Magistrate is duty-bound not to authorise his further detentign a@d
release the accused. In other words, when an accused is produced befo
Magistrate the police officer effecting the arrest is required to furnis

satisfaction, may be in brief but the said satisfaction must refl
order. It shall never be based upon the ipse dixit of the Police
example, in case the police officer considers the ari
such person from committing any further offence or for
the case or for preventmg an accused from tamperm»g/ evuﬁence or making
'(e‘FMag\iﬁ” tate the facts, the

1(2& foicer had reached its

reasons and materials on the basis of which t&j,e p_
conclus10n Those shall be perused by the Migi

will authorise the detention of the accused;

8.4. In fine, when a suspect is ari*@ste
for authorising detention, the Magistra‘té’
specific reasons have been recorded for

res necessary. At this stage
aged under Section 41 CrPC

a Magisi;rate aﬁht are scrupulously enforced, the wrong
committed: By tentionally orunwittingly would be reversed
il the number of cases whi _11 come to the Court for grant of anticipatory
bail Will substantially reduce. We would like to emphasise that the practice of
mechanically reproducing in the case diary all or most of the reasons contained
in Secghon 41 CrPC for effecting arrest be discouraged and discontinued.
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11. Our endeavour in this judgment is to ensure that police officers do
not arrest the accused unnecessarily and Magistrate do not authorise detentio
casually and mechanically. In order to ensure what we have observed a&g :
we give the following directions: ;

down above flowing from Section 41 CrPC;
11.2. All police officers be provided with a check list c
sub-clauses under Section 41(1)(b)(ii);

11.3. The police officer shall forward the check list dulC
the reasons and materials which necessuated the arrest,

11.4. The Magistrate while authorising detantl@nj'=
peruse the report furmshed by the pohce offlcer

within two weeks from the date of the mstlt
the Magistrate which may be extended by
district for the reasons to be recorded. in w

d
rendermg the police offlcers; i
shall also be liable to be pun iSheg e
the High Court having territérii
11.8. Authorising dg
Judicial Magistra;ﬂe C
appropriate H1g§1 Cour ; :
12. We hasten & ad@ hat the dlrec
to the cases unde § f
Act, the case 4
expresséﬂ by usion the non COH} h ¢ of Section 41 and the consequences 9
that flowéfso has to be k¢ nind by the court, which is expected to be
29 Despite the dictum of $his Court in Arnesh Kumar!'®, no concrete step
£ has béﬁ:n taken to comply with’the mandate of Section 41-A of the Code. This
: Court%_las clearly interpreted Sections 41(1)(»)(i) and (ii) inter alia holding that h

f’nesh Kumar v. State of Bihar, (2014) 8 SCC 273 : (2014) 3 SCC (Cri) 449
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notwithstanding the existence of a reason to believe qua a police officer, the
satisfaction for the need to arrest shall also be present. Thus, sub-clause (1 )(b)(l)
of Section 41 has to be read along with sub-clause (ii) and therefore both thi
elements of “reason to believe” and “satisfaction qua an arrest” are mandited
and accordingly are to be recorded by the police officer. i

30. It is also brought to our notice that there are no specific guld
with respect to the mandatory compliance of Section 41-A of the,;’;{f
An endeavour was made by the Delhi High Court while deg:ldln"' Wri
Petition (C) No. 7608 of 2017 vide order dated 7-2-201817, fong"Wed\,by-

dated 28- 10 2021 in Rakesh Kumar v. Vl]ayanta Aryalg Wheféf“n 16 'only tfle

of 2020, which provides for a set of guidelines in the
issuance of notices or orders by the police officers. Co
action taken in due comphance with the order passe

Fity :f procedure for
denﬂg the aforesaid
tfhe Delhi ngh

said aspect of an appropn’ate modiﬁcatioﬁi{
Section 41 -A. A recent judgment has also

i

Union Terr1t0r1es to facﬂltate Standlng\ Orders Whlle takinggote f tne Standing
ling Order 109 0f2 20, to'rcomply with

of not only the unwarranted
before various courts as they 1

Amand(;gp Singh Johar v. State (NCT ofiDelhi), 2018 SCC OnlLine Del 13448
1‘ﬁ%e 2021 SG§: OnLine Del 5629

. 19»‘;(2022) 1f0 SCC 819 : 2022 SCC OnlLine SC 784

202922 $C OnLine Jhar 620
rnesh Kumar v. State of Bihar, (2014) 8 SCC 273 : (2014) 3 SCC (Cri) 449
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33. Sections 87 and 88 of the Code

“87. Issue of warrant in lieu of, or in addition to, summons.—A cou

may, in any case in which it is empowered by this Code to issue a supm@hs‘ ;

for the appearance of any person, issue, after recording its reasons
a warrant for his arrest—

a summons or warrant, is present in such court, sm
person to execute a bond, with or without sureties,

court, or any other court to which the case mayQ.la_%J;ra.‘

Warrant is to be 1ssued dependlng upon the na@;gr
10 iskue

after recording of reasons. A Warram ca
Section 88 of the Code empowers the%eo

nGm f!ﬁ,aulable
'pﬁe arance of a

x pl_te Sthe aforesaid clear
L e
sstledyas a matter of course

36. Thi Coﬁgt in derMohan Gﬁ%swf
‘;18 paras 50-57 ) L

ve drecognised that liberty is the most
shts. The American Declaration of
eclaratlon of the nghts of Men and

ivil and Political Rights, 1966 all speak with
atural and inalienable right of every human

g
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be deprived of his liberty except in accordance with procedure prescrlbed
by law.
a 51. The issuance of non- ballable warrants 1nvolves 1nterference WIF

b
individual for a certain period, only then the non-bailable w
be issued.
When non-bailable warrants should be issued,
c 53. Non-bailable warrant should be issued to
d
with a summon; or .
* it is considered that the perst
into custody immediately.
e
and ramifications {%Whl hs
very Carefully exantim ;
f
satlsﬁé»éi that th’e accused i :&VOldl 'g t
g - ba‘ﬂable Warrant should be resorted to.

issuing non-bailable warrants.
tionary must be exercised judiciously with
extreme care and caution. The ‘court should properly balance both personal
¢ and societal interest before issuing warrants. There cannot be any
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accused is charged with the commission of an offence of a heinous crime
and it is feared that he is likely to tamper or destroy the evidence or is llkel :
to evade the process of law, issuance of non-bailable warrants shouf P,
avoided. k

57. The court should try to maintain proper balance between fi
liberty and the interest of the public and the State while issuing non
warrant.”

is as to whether it was obligatory for the Court to releas
by accepting the bond under Section 88 CrPC o

appellant praylng for release by acceptlng the hon

L b
r T

ﬁ» coittained in Chapter VI

iscretionary poﬁgve :
f eniunng appearange of sy

‘thraf power given to the court to facﬂltate
2 ndicates that use of the word ° ‘may”’
ry and it is foruhe colrt to exercise its discretion When snuatlon

any person > has to be given wide meaning, which may 1nclude persons,
w];;io are not even accused in a case and appeared as witnesses.’

e i,
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38. Section 167(2) of the Code

167. Procedure when investigation cannot be completed in twenty-fou
hours.—(1) * * * %

(2) The Magistrate to whom an accused person is forwarded und¢r tl;us
section may, whether he has or has not jurisdiction to try the case, from ti" e
time, authorise the detention of the accused in such custody as such Ma
thinks fit, for a term not exceeding fifteen days in the whole; and if hethas®
jurisdiction to try the case or commit it for trial, and considers fur, er defpntl
unnecessary, he may order the accused to be forwarded to a Mgj
such jurisdiction: '

Provided that—

(!) ninety days, where the invegtig ldtes to an offence
punishable with death, imprisonment; for j imprisonm. J;ﬂ for a
term of not less than ten years; B

(i) sixty days, where the invest
and, on the expiry of the said, perI@d ety days, or i
the case may be, the accused'\"',_ 1O shaﬁ' be releasedion

of the police under this sec
in person for the first titvie dth bsequeli't,ly ;

f th Pollce but the Ma
dy on productlon Of*

4 @ubts, it is hereby declared that,
_.explry of the pés_r od si?e fled in para (a) the accused shall

déientlon or by the order certified by the Magistrate as to production of the
accusgd person through the meﬂlum of electronic video linkage, as the case
may b@
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Provided further that in case of a woman under eighteen years of age,
the detention shall be authorlsed to be in the custody of a remand home o
recognised social institution.’

'

39. Section 167(2) was introduced in the year 1978, giving empha51§ I
maximum period of time to complete the investigation. This provisid
a laudable object behind it, which is to ensure an expeditious investig;

a fair trial and to set down a rationalised procedure that protecﬂts th

to the benefit of suspect.

40. Such a right cannot be taken away eve urir!zg any unforeseen €
c1rcumstances such as the recent pandemlc as, hel%i b «fthis Court in M.
d
the person and the effect of deprivatio’
para 13)
‘13....
Constitution and depr _-égoniy be in accordance ¢
with law and in con,fp %, thereof, as stipulated
3t th “law provides that the
0T ccused in custody up
“Proviso to sub-section (2) of
_v;‘ond*"the period without filing of f
voutd be a subterfuge and would
nformity with the provisions of
personal liberty excep! according to g
A has been settled by a Constitution Bench
ndhi v. Union of Indial?, that such a procedure
r unreasonable. The history of the enactment
off Section 167(2) CrPC afid the safeguard of “default bail” contained in
h

Telery
[978) 1 SCC 248
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the proviso thereto is intrinsically linked to Article 21 and is nothing but
a legislative exposition of the constitutional safeguard that no person shall
be detained except in accordance with the rule of law.

17.2. Under Section 167 of the Code of Criminal Procedure, 1%98‘
(“the 1898 Code”) which was in force prior to the enactment ‘dﬁf die

charge-sheets” after the expiry of the remand period. T
then request the Magistrate to postpone Commencement ok Ei;ivé trl;aclr and
thfé’ 1898

sheet was filed. The Law Commission of India in Regpogt:Iy 0 0. 14 on Reforms
of the Judicial Administration (Vol. 11, 1948 pp- 75 60) Romted out that
‘ moiﬂths in Custody
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17.5. The suggestions made in Report No. 41 were taken note g of
and incorporated by the Central Government while drafting the Codg
of Criminal Procedure Bill in 1970. Ultimately, the 1898 Code
replaced by the present CrPC. The Statement of Objects and Réea

17.6. 1t was in this backdrop th
the present day CrPC, providing fo

the investigative agenc_;y
prescribed time penod""'}*

takes cognizal
delay from the dats of giving 1nf0rn} i ‘ \t;he offence, so that society at
ism towards the criminal justice
"f'S ection 167(2) is integrally linked
tutsk)nal Cornrnltnignt L@qder Article 21 promising protection

of fi;fe and ptersonal libetty, 2 s, 1,,f1n1awful and arbltrary detentlon and
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case. The questions before the three-Judge Bench in Rakesh Kumar Paul® ;
were whether, firstly, the 90-day remand extension under Section 167(2)(a)
(i) would be applicable in respect of offences where the maximum period &
imprisonment was 10 years, though the minimum period was less thait 19
years. Secondly, whether the application for bail filed by the accused: ode
be construed as an application for default bail, even though the exp
the statutory per10d under Sectlon 167(2) had not been spec1ﬁcally i
3

period is stipulated, and that the oral arguments for defau}*t bailh
the counsel for the accused before the High Court Would sutg :

‘29 Notw1thstand1ng this, the basic leglslq 1vea

I

'fs' .W”",

been extended over the years. This is ] :
to giving adequate time to complete yes gat’ldns the legzsﬁfztureﬁhas
also and always put a premium on
Jelt that it would be unfair to em ac\
prolonged or indefinite period. It r?s“'
investigating agency accountable th

by the legislature....
%

32. ... Such views
have prompted the leg}s

r she might not even
ebate before us must

jurisprudence of this Co#rt and other constitutional courts includes
petitions for a writ of Habeas corpus and for other writs being

{h Kumar Paul v. State of Assam, (2017) 15 SCC 67 : (2018) 1 SCC (Cri) 401
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entertained even on the basis of a letter addressed to the Chief Justice
or the Court.’

Therefore, the courts cannot adopt a rigid or formalistic approaclrryw‘hﬂst
considering any issue that touches upon the rights contaJned in Artlcl

av&ur the interpretation
e a@cused given the

of @b]ects
{ rr 167(2)
pressed by

17.10. With respect to the CrPC:
and Reasons (supra) is an 1mpoartan

b5 :.\.

he p‘ rspective o

) 1dir1g the fundamental
'Artl@l

I{'that we shall clarify

" arisen in the present

case.’ in original and supplied)

3 the said provision, courts
3 us“gny detention beyond this period

legal being. A I‘fr to the liberty of the person
°"I"11erefore it is not only the dy

r thls Chapter, it appears to the officer in charge
e is sufficient evidence or reasonable ground as
aforesald such officer shall forward the accused under custody to a Magistrate
empowered to take co gmz ance of the offence upon a pollce report and to try the
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is able to give security, shall take security from him for his appearance before g,
such Magistrate on a day fixed and for his attendance from day to day before
such Magistrate until otherwise directed.” '

Court in Siddharth v. State of U.P.2 This is a power which is to be exéf _'
by the court after the completion of the investigation by the agency Conc_

Where the prosecution does not require custody of the accused,
for an arrest when a case is sent to the Magistrate under Section i{? 0
There is not even a need for filing a bail application, as the acct

trial. If the court is of the view that there is no need for any reman 5 hen the
Court can fall back upon Section 88 of the Code and ¢p gﬁegge the formalities

44. This Courtin Siddharih v. State of U.
paras 4-11)

“4. ... There are judicial
the aforesaid provision albeit

ody. It merely connotes the

Ating officer before the court at

;s vag of the charg;;: sheﬂet whereafter the role of the court
he 1ﬂ?@st1gat1ng ofﬁcer would not have been

¢ 202 2} SCC 676 : (2022) 1 SCC (Cri) 423

e

27, 2004°SCC OnLine Del 53 : (2004) 72 DRJ 629
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16. In case the police/investigating officer thinks it unnecessary
to present the accused in custody for the reason that the accuse
would neither abscond nor would disobey the summons as h
been cooperating in investigation and investigation can be cosipli
without arresting him, the 10 is not obliged to produce such a# a
in custody. '

on cﬁf offence Or.‘f&f’ eliciting
some information or clue as to# c omplf(ies or amy Cﬁcumstantlal

evidence, that his arrest may be }

the police station thinks that pr'
procure because of grave and se
of his absconding or disobeying the process (
cannot be ruled out.’ :

A

6. In a subsequent ju ,en the Divisiog BM c]:*imof the Delhi High

t;{l‘es@ observatlons in ngh

. of the prosecution that two accused i.e.
el Pet1t10ners 4 Tﬂd 5, who are ladies, were not available to be
produced before the ‘gourt along with the charge-sheet, even though
., earlier they were released on bail. Therefore, as the court refused

e i,

8 20],3 SCC OnLine Del 12306 : (2018) 254 DLT 641
_féh Court of Delhi v. CBI, 2004 SCC OnLine Del 53 : (2004) 72 DRJ 629
982 SCC OnLine Guj 172
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to accept the charge-sheet unless all the accused are produced, the 4
charge-sheet could not be submitted, and ultimately also, by a specific
a letter, it seems from the record, the charge-sheet was submitted withou
Accused 4 and 5. This is very clear from the evidence on record. #*

by the police with any endorsement to be made on the chm?ge sne’ét by
the staff or the Magistrate pertaining to any omission or fequirement
in the charge-sheet. But when the police submits the charge=§heet, it is
the duty of the court to accept it especially in vie foty he provisions of
c Section 468 of the Code which creates a limitati i
of offence. Likewise, police authorities also sh@uld jﬁmpress on all

»M’ i

police officers that if charge-sheet is not accgptey) f any such reason,

\'u’

then attention of the Sessions Judge shcﬂ;ld e @tl‘awn to these facts and
get suitable orders so that such difficultids '1d ﬂot arise hem;:&;forth ’

d
e
1s nf(a;t requlred tﬁ,@ ; ’1‘-@__@ ced in custody. The
n Section 170 CrPC ddés not contemplate either
f “the presentation of the
t while filing the charge-
10. We maal no that persoﬂ?asl llﬁ)er_ is an important aspect of
- aﬁl mandate Th@"occa51®n to arrest an accused during
aﬁseﬁ’i%‘\?vhen custodi Ec,lnveé;tlgatlon becomes necessary oritis
g is a“ﬁa@mblhty of influencing the witnesses
S

ccause an arrest can be made because

dges not mandat' t’fiat arrest must be made. A distinction must
¢'made between the existenge of the power to arrest and the justification
for exer01se of it30. If arrest is made routine, it can cause incalculable harm
to thef sreputation and self-esteem of a person. If the investigating officer
has né reason to believe that the accused will abscond or disobey summons

der Kumar v. State of U.P, (1994) 4 SCC 260 : 1994 SCC (Cri) 1172
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and has, in fact, throughout cooperated with the investigation we failyto
appreciate why there should be a compulsion on the officer to arrest th .
accused. ;

11. We are, in fact, faced with a situation where Contrar}'l"?%" t

of an accused as a prereqmsne formality to take the charge- shee n
in Vlew of the provisions of Sectlon 170 CrPC. We considér such a ¢

45. Sections 204 and 209 of the Code

“204. Issue of process.—(1) If in the opinion of a :
cognizance of an offence there is sufficient ground for proceedlﬂ:%, and the case
appears to be—

(&) a summons-case, he shall issue his

c
of the accused, or
(b) a warrant-case, he may issue a
summons, for causing the accused to?
time before such Maglstrate or (1f h
d
e
f
46. Section 2
the proceedlng de
g

Fof Session by the Magistrate W“:,ell the offence is triable exclusively by the said
#Clauses (a) and (b) of Séction 209 of the Code give ample power to the
ate to remand a person into custody during or until the conclusion of
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the trial. Since the power is to be exercised by the Magistrate on a case-to- 4
case basis, it is his wisdom in either remanding an accused or granting bail.
Even here, it is judicial discretion which the Magistrate has to exercise. As W§
have already dealt with the definition of bail, which in simple parlance m&ans

iy

application and Maglstrate is required to afford an opportuni
speaking order on bail.

Section 309 of the Code

48. This provision has been substituted by Act 13
of 2018. It would be appropriate to reproduce the s:
appreciation:

wision for better
£

£k

“309. Power to postpone or adjourn proceedlngg*
trlal the proceedings shall be contlnued from rﬂﬁy

1860), the inquiry or trial shall] be comp:f .
from the date of filing of the charge sheet.

c‘e}mmencement of,
e, fbr reasons to be

Provided that n&M g;s
under this section for ‘Aier
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(¢) where a witness is present in Court but a party or his pleader is not
present or the party or his pleader though present in Court, is not ready t

examine or cross-examine the witness, the Court may, if thinks fit, régor b,

the statement of the witness and pass such orders as it thinks fit dls”faen_
with the examination-in-chief or cross-examination of the Wltn@ ;
case may be.]

Explanation 1.—If sufficient evidence has been obtalned
susp1c10n that the accused may have commltted an offenc 5

poslg{ﬁbnement
oéts by the
prosecution or the accused.”

49, Sub-section (1) mandates courts to continu @;ﬁceedlngs on a day-

ore,?*once a trial starts

n 3?09 contlnue@ur‘wnh gay
“ytficre are mul:(»ipfe reasons

C 23
3 elﬁy 011 the part
@ . This is more

dlspensatlon of Jusuce After all, right
@I,her facet of Article 21. Therefore, while it

"Ss1ble an unexplained, avo Eiable and prolonged delay in concluding a trial,
appea; .or revision would certalrﬂy be a factor for the consideration of bail. This
we hoId so notwithstanding the beneficial provision under Section 436-A of
e C(}de which stands on a different footing.
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Precedents
51. Hussainara Khatoon (1) v. State of Bihar3': (SCC pp. 84-89, paras 2- 5)

a “2. Though we issued notice to the State of Bihar two weeks ago, 4t i
unfortunate that on 5-2-1979, no one has appeared on behalf of the, Sta;t‘
and we must, therefore, at this stage proceed on the basis that the allegation
Contalned in the issues of the Indlan Express dated 8-1-1979 and 9- 1—

b
What faith can these lost souls have in the judicial system W";‘J_‘h denies
them a bare trial for so many years and keeps them behiggsbars, not because

c they are gullty, but because they are 100 poor 1o afford brﬁ and the courts

d

e
demes ]ustlce to the po _rng‘;, years in pre-trial
detention is our highly un uff;érs from a property
oriented approach which;
that risk of monetaﬁ@y l%;ss

f The Code of Crlmlnh P

1denty y"and wherefan &g .’sed is to be released on h1s
nsfstgs that the bongl,hsh ]
the coli{i'ts mechanically
g shoulds produce\ .suretles A\

" pear to answer the charge. This system of
bauls operates very harshly agginst the poor and it is only the non-poor who
are able to take advantage of it by getting themselves released on bail. The
poor find it difficult to furnish bail even without sureties because very often
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the amount of the bail fixed by the courts is so unrealistically excessjye
that in a majority of cases the poor are unable to satisfy the police or the
Magistrate about their solvency for the amount of the bail and Wher@%t;;lé,
bail is with sureties, as is usually the case, it becomes an almost impgpssihle
task for the poor to find persons sufficiently solvent to stand asasux;ﬁe\tles

The result is that either they are ﬂeeced by the police and revenueipftigials:

defence and (3) they lose their job, if they have one, and“are ﬁeprlved of
an opportunity to work to support themselves and the1r farhiﬂy members
] host invariably falls
heavily on the 111n0cent members of the famﬂ‘y* It 1é' ,ihere that the poor

chairmanship of one of us, Mr Jus
inequality in the followmg words:

today, is extremely unsatlsfact@ ) o,
place it is V1rtually 1mp0551b1e t \ppearance by
$:basi¢ premise that
Cc‘ﬁ@ed from fleeing

ratlons Wthh deter

s

risk of financial loss is gfiédgssary to prevent th
is of doubtful validity Th& ee are several can
an accused from runm

Project and i{C Eﬂll Project shows:
it has been® osggble secure the p:esen
in quite a |
discrimirflia: i
furnjsh_

| without monetary bail
¢.0f the accused at the trial

;ﬂ{;f the a;nouht of the bail Isr ﬁxéﬁl by the Magistrate is not hlgh for a
“large majonty of tla e, wh __e’brought before the Courts in cnmlnal

aggount of bail with reference to the nature of the charge without taking
1nt§) account relevant factors, such as the individual financial circumstances
ofihe accused and the probability of his fleeing before trial, is harsh and
bpresswe and discriminates against the poor:

4
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The discriminatory nature of the bail system becomes all the more
acute by reason of the mechanical way in which it is customarily
operated. It is no doubt true that theoretically the Magistrate has broag ,
discretion in fixing the amount of bail but in practice it seems:tha
the amount of bail depends almost always on the seriousness @f the
offence. It is fixed according to a schedule related to the nattigg G
the charge. Little weight is given either to the probability the
accused will attempt to flee before h1s trial or to his individyal fiﬂanc

of bail is to assure the appearance of the accused at the gﬁial ‘Ehe 1%
of i 1gnor1ng these factors and fixing the amount of batﬂ ,meffhamcally

against the poor who are not in the same position as the ri¢
capa01ty to furnish bail. The courts by 1gn0nng the differentia
fait them equally
produce inequality between the rich and the tﬂge rich who is
charged with the same offence in the same Clrctj:mstamces is able to
secure his release while the poor 1s unable 5 ’&G S@M il account of hlS

This system has
unexamlned —since the Judi

po&r in the administration of justice, it is
should be thoroughly reformed so that it

should be possible for the pggr, as easily as the rich, to obtain pre-trial
releaie Wlthout ]eopardlsmg the interest of ]ustlce
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also other factors which act as equal deterrents against fleeing. Ours
is a socialist republic with social justice as the signature tune of ou

Constitution and Parliament would do well to consider whether it wipuld::, .
not be more consonant with the ethos of our Constitution that instea;
risk of financial loss other relevant considerations such as family‘,tie's. o)

obligation. Of course, it may be necessary in such a Cas'

an amendment of the penal law that if the accused Wllflﬁly fails j b
in comphance with the promise contained in his persos al ]i‘a%nd,,he shall
o
d
e
f

g

/ mr}muﬂtty and there 1s no substantial risk of g

ail fécts are brought to the notice of the court
: ving regard to the condition and background
of the accused, his previoss record and the nature and circumstances of
th?e offence, there may be" a substantial risk of his non- appearance at the
trﬁ;l, as for example, where the accused is a notorious bad character or a
onfirmed criminal or the offence is serious (these examples are only by h

'UJ

e i,

5



® SCC Online Web Edition, © 2023 EBC Publishing Pvt. Ltd.

@@ Page 57 Tuesday, February 07, 2023
Printed For: Aishani Vij, Delhi Judicial Academy
NLINE?® SCC Online Web Edition: http://www.scconline.com
rue Print““‘ TruePrint™ source: Supreme Court Cases, © 2023 Eastern Book Company. The text of this version of

this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

SATENDER KUMAR ANTIL v. CBI (M.M. Sundresh, J.) 107

way of illustration), the court may not release the accused on his personal
bond and may insist on bail with sureties. But in the majority of cases,
considerations like family ties and relationship, roots in the community; .

a
employment status, etc. may prevail with the court in releasing the accn.se b
on his personal bond and particularly in cases where the offence g
grave and the accused is poor or belongs to a Weaker section
b be based merely on the nature of the charge. The de01s1orré‘as regar' FaRE,
amount of the bond should be an individualised decision cfe ;;,{ﬁ"ng on the
c
'Zivent enoughsto pay
1l and in cons equence
become a source of great harassment tothin ¢
bail and deprlvatlon of liberty and Shi;guld not therefore b sANns t
S 3
e
] dertrral prisoners
whose names are given i lidl.f,in xpress should
be released forthw1th on ; inari
f

g ) punlshment";""
the period of th@ar d&entlon and, more
Gty rrm order The pecu;ﬂi

0l

1a1 system that the trial of an accused should
' number of years. Even a delay of one year
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United States, speedy trial is one of the constitutionally guaranteed rights.
The Sixth Amendment to the Constitution provides that:

In all criminal prosecutions, the accused shall enjoy the nghtﬂ
speedy and public trial.

that:

Every one arrested or detained ... shall be entitle
reasonable time or to release pending trial.

sweep and content of Article 21 as 1nterpreted by this C
Gandhi v. Union of India'2. We have held in that case tli
confers a fundamental right on every person, ik,
life or liberty except in accordance With the pri

'dure@nescnbed by law ¢
; he ‘equrrement of that

but that the procedure should be * reasonab
deprlved of his liberty under a proceduré?-,w
just”, such deprivation would be Vlg)Latlv

Article 21, and he would be entrt

force such fundq;nenta:l right 4
y.;faw for
. i Sf%a’ unless
that procedure ensures a speedy trlaf ‘
person. No procedure which does not 8isure a rea%@mably q;uck trial can
be regarded as “reasonable, fa;l,;c or ]ust” and it Wou];d‘ faflf’foul of Artlcle 21.

e
1bect: y ensh,;‘med; I, . ticle 21. The question
1d be the consequence if
f
ter an unduly long period of
would constitute violation of his
Sta‘té Gover ment that # g

al of cases. We may point out that it would not
ish more courts but the State Government would
also have to man them by competent Judges and whatever is necessary
fof= the purpose of recruiting competent Judges, such as improving their

cécmdltlons of service, would have to be done by the State Government, if f
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they want to improve the system of administration of justice and make it
an effective instrument for reaching justice to the large masses of people
for whom justice is today a meaningless and empty word.” :

a
52. Hussain v. Union of India32?: (SCC pp. 717-18, paras 28-30)

b
of cases of undertrials in custody is one of the priority aréi
obstructlons at every level in enforcement of right of speedy

c are required at every level for success of the missior ays gnd means have

to be found out by constant thinking and monitoring.

; Pfesldlng Ofﬁcer
of a court cannot rest in a state of helplessness s"f‘h‘ls 13 sk

timely disposal of cases. The first step i ih is preparat,aon of an

d appropriate action plan at the level of t Ehg «Court and thereafter amhe
level of each and every individual fwdlci al Ot G 1

action plan will require serious effortg,antk onstant monitogi

29. To sum up:

29.1. The High Courts may issue d1 ections to,

that—

byt consistent with the spirit
of custody in excess of the

Y5 SCC 702 : (2017) 2 SCC (Cri) 638
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29.3. The High Courts may prepare, issue and monitor approprlate
action plans for the subordinate courts;

trials on administrative and judicial side from time to time;
29.5. The High Courts may take such stringent measures &j
found necessary in the light of judgment of this Court in Harish

30. Accordingly, we request the Chief Justices of all the ng]z:}"
forthw1th take appropriate steps Cons15tent Wlth the directigits of«trhls

Singh37, Supreme Court Legal Aid Commzttee38 SCe ’pamV 15 Imtlyaz
Ahmad®, 49, Harish Uppal®? and Resolution of Chief Justige
and observatlons hereinabove and to have appropri
mechanlsm 111 place on the administrative s1de as Well as o

content of Article 21 of the Constil
fundamental right on every person
except in accordance with the proce&pre ‘pr scrlbed by law
deprived of his liberty under a p’rece i
]ust such deprlvatlon Would be vio

depﬁved ofthis I;i_fe Or: hberty d
Ifa _pﬁ(xson is

the procedure so prescribed mqst ensure a speedy teinl & determination of
the guilt of such person. It i C(l)?}nceded that some af: oun{tsg@f deprivation of

personal liberty cannot be ed, but if the period ofdeprlvatlon pending e
j o) rtlcie 21 would receive
Sial’ dgtisions of this Court
as e are concerned with
¢ guitty ‘of an offence punishable
en seﬂ;fenced to imprisonment for "
g

39 Imgyaz Ahmad v. State of U.P., (20%2) 2 SCC 688 : (2012) 1 SCC (Cri) 986
40 Imtijaz Ahmad v. State of U.P., (2017) 3 SCC 658 : (2017) 3 SCC 665 : (2017) 2 SCC (Civ) 311 :
(20§7) 2 SCC (Civ) 318 : (2017) 2 SCC (Cri) 228 : (2017) 2 SCC (Cri) 235 : (2017) 1 SCC (L&S)  p,
24: (2017) 1 SCC (L&S) 731

e i,
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State of Punjab¥* this Court dealt with such a case. It is observed : (SCC 2

pp- 292-93, para 2)

to note that all thes'e decisi
courts must bear in mind %

‘2. The practlce not to release on baJl a person who has beef

would indeed be a travesty of justice to keep a person in jail % g_,a penod
of five or six years for an offence which is ultlmate found not to have
been committed by him. Can the court ever ‘pen“&“yate h1m for his
incarceration which is found to be unjustified?

for the court to tell a person: “We have adml"

and it has in fact happened in a g@w..@ases“f&ﬂ this Court, th ili 5
may serve out his full term of lmphs qment before hl$‘.

dyiss fwd out his term of

the acquittal be to such a p e
ergfore, absolutely

imprisonment or at any ratésy

éble period of time,
_gent grounds for acting

Sour n@tlcé But, however, it is significant
s onPf;a *down broad guidelines which the

1 on Completlon of a specified period of
1 a discretionary matter, like grant or refusal

- of bail, it would be 1mp0551b16 to lay down any invariable rule or evolve a
straltjacket formula. The Court must exercise its discretion having regard
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circumstances are, which the court must keep in mind, has been laid down
over the years by the courts in this country in a large number of decision
which are well known. It is, therefore, futile to attempt to lay down :
invariable rule or formula in such matters. &
10. The counsel for the parties submitted before us that thoggh:-
been so understood by the courts in Punjab, the decision of the Pi#jaband
Haryana High Court in Dharam Pal case®> only lays down guidghities at
not any invariable rule. Unfortunately, the decision has beem&ms@der@%&a_od
by the Court in view of the manner in which the pri ples H?gL e been
couched in the aforesaid ]udgment After c0ns1der1ng the Var1 fis deéisions

‘I8
at least ﬁve years of 1mprlsonment of Whlch atdeast
be after conviction, should be released on il pi
of their appeals should they make an applf@a

be entitled to release after seekingf
We further direct that the peri
four for females and minors,

on bail. —(1) Pending any appe:
may, for reasons to be rec@rq‘aeﬂ by it in ertnx}g‘
of the sentence or order, app aleﬁ" agamsg be gus

; it of not less than ten years,
or showing cause in writing

ppeal, the court shall—

b . o . ,
(i) where such person, being on bail, is sentenced to imprisonment for
a term not exceeding three years, or

Sharam Pal v. State of Haryana, 1999 SCC OnLine P&H 925 : (2000) 1 Chan LR 74
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(ii) where the offence of which such person has been convicted is a
bailable one, and he is on bail,

and the sentence of imprisonment shall, so long as he is so released ol
be deemed to be suspended

pendency of an appeal per se would not be a factor

56. A suspension of sentence is an act of keepln ;
pending the final adjudication. Though delay takingsup the ma;_l; "'z'ippeal
would CertaJnly be a factor and the benefit a€5 ’abl und r Sectlonj‘43 A W@pld

a factor in favour of the appellant.
57. Thus, we hold that the dela
coupled with the benefit conferred”

other factors ought to be consider “ap bail.

Precedents

th?;at there is a m@rke
“r Emﬁ of bail qg@

-'able exclusively by the Court of
offence is imprisonment for life;

Y0 SCC 177 : (2014) 6 SCC (Cri) 19
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14. ... in case the appellate court is inclined to consider the releasesof
the conv1ct on bail, the Public Prosecutor shall be granted an opportunit
to show cause in writing as to why the appellant be not released onibai
Such a stringent provision is introduced only to ensure that the ©ous
apprised of all the relevant factors so that the court may consideg, whi
it is an appropriate case for release having regard to the manner 7
the crime 1s commltted gravny of the offence age, cnmlnal alg

State has not filed any objection in writing. This proce‘ :
ensure transparency, to ensure that there is no allegation 0

u,i;;manner
b ff ‘ 'granted

L . nic ’Ei@‘ns raised by both the
ion that the Hﬁ}gh Ci urt?’ has rightly applied its

f der Section 389.C }?,C i "énlarge the respondents on
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reasoning. We do not wish to interfere with the decision of the High Court ;
at this stage. The appeal is dismissed accordingly.”

61. However, we hasten to add that if the court is inclined to release r;th
appellant on bail, it has to be predicated on his own bond as facilitated b;/ su :
section (1).

62. Section 436-A of the Code
436-A Maximum period for whtch an undertrlal prlsafeer gan

trial under this Code of an offence under any law (not bemg an Qﬁencéfér
which the punishment of death has been specified as one of tfi{?@ 7 'mshments
under that law) undergone detention for a period extending up oneﬂi’laﬂf of
the maximum period of imprisonment specified for that offence und T h
he shall be released by the Court on his personal bond with withotit sureties:

Provided that the Court may, after hearing the P;f.gl
reasons to be recorded by it in writing, order the cont
person for a period longer than one-half of the saidy4 g@ri"
bail instead of the personal bond with or Wlthout S eli S

Prov1ded further that no such person shal in g ca§e be detalne@durmg
] i the max1m1§m ‘perlod
éz;ﬁ: utider that law. -

¢ Prosecutor and for
ed dgtention of such
‘release him on

b‘a‘ reckoned with
“§'and trial. We have

meaning particularly vghelg anw
where an appeal is pent 11

B

: hajll be released t{gy
Wlthout suiﬂétles Tlme word “shy ,l” '

e reasons for delay are not attributable
_ " conscious of the fact that while taking a
ision the Public Prosecutor is T be heard, and the court, if it is of the view
tl:iat thereiis a need for continued“detention longer than one-half of the said
pé iod, has to do so. However, such an exercise of power is expected to be
ung rtak@h sparingly being an exception to the general rule. Once again, we
have*toireiterate that “bail is the rule and jail is an exception” coupled with the
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principle governing the presumption of innocence. We have no doubt in gur
mind that this provision is a substantive one, facilitating liberty, being the corg
intendment of Article 21. The only caveat as furnished under the Explanitieri
being the delay in the proceeding caused on account of the accuseil ta'
excluded. This Court in Bhim Smgh v. Umon oflndla48 while deallng-

expected to be co
of undertrials, . ¢2m o
1nn0cencewun1;11 prove :

SUPREME COURT CASES (2022) 10 SCC

I

.Wﬂéh th

“5. Havmg grven our thoughtful consideration to the le@lslaﬁve siel
y 1soné h 1S

Maglstrate/Sessmns Judge shall hold one srttlng
prison for two months commencing from 1% for the purposes
of effective implementation of Section 436-A Code of Criminal
Procedure. In 1ts sittings in jail, the above judici fficers shall identify

<i\, JF‘;!I‘“-

alp pétiod of the maximum

__ié:dure presgﬂﬁed under

the Registrar General of each High Court shall s;\; nt .the report to the
hfacli{ltate comphance

65. The aforesaididi 1
ie ‘fhe unnecessary incarceration
principle of presumption of
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(i) such person shall not be so released if there appear reasonable
grounds for believing that he has been guilty of an offence punishable Wlth
death or imprisonment for life;

3
d

(ii) such person shall not be SO released if such offence is a cogmz“ﬁbl )

b but not less than seven years:

Provided that the court may direct that a person referred
clause (ii) be released on bail if such person is under the age
or is a woman or is sick or infirm:

Provided further that the court may also direct that a person ref
clause (ii) be released on bail if it is satisfied that it J,S justai
c for any other special reason:

Provided also that the mere fact that an accused péfson Iapay be requlred
e

for being 1dent1f1ed by Wltnesses durlng 1nvest1ga‘gi

bail and gives an undertaking that he shall co
be given by the court:]

d Provided also that no person shall, if '
committed by him is punishable ;
imprisonment for seven years or m
under this sub-section without giving an 6§
Prosecutor.

. C fence alleged‘ o ave bﬁen
ith Heathizimprisonment™:

(2) If it appears to such offlgér%)r court at any stag

r-e@urt, on the execution
as hereinafter provided.

by him of a bond
f (3) When a pers
punishable with ; :

Qf S‘ﬁ@) or iﬂaatement of,
rel ased on bail u

of which he is accused, ot
suspected, and

uspected, of the commission of which he is

(c) that such person shall not directly or indirectly make any
‘ducement, threat or promise to any person acquainted with the facts of
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the case so as to dissuade him from disclosing such facts to the court og,lo
any police officer or tamper with the evidence,

and may also impose, in the interests of justice, such other COHdlthIlS'?
considers necessary.] _ ¥

(4) An officer or a court releasing any person on bail under sub-&
or sub-section (2), shall record in writing his or its reasons or specig
for so doing.

“days from
shall if he

satisfaction of the Magistrate, unless for reasons c
Magistrate otherwise directs.
(7) If, at any time, after the conclusion
the execution by him of a bond W1th _ d
judgment delivered.” .
67 Seeklng to impeach Warren “Haslings for his a“:‘:ﬁf i€s)! during the
i amots_statement in
The World’s Famous Orations authored by Bryan, Willigm ennlngs published
by New York: Funk and Wagnal¥$ @ﬁ)mpany, 1906:
e
?power. In every patent
es a Magistrate exist? To
s are guided and governed
g

the saig person is previously cénvicted of an offence punishable Wlth death or
1mprls@nment for life or 1mprlsonment for seven years or more or conv1cted
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69. Proviso to Section 437 of the Code mandates that when the accused is
under the age of sixteen years, sick or infirm or being a woman, is something
which is required to be taken note of. Obviously, the court has to satisfy itsel
that the accused person is sick or infirm. In a case pertaining to womenstthe"
court is expected to show some sensitivity. We have already taken notedof thi¢
fact that many women who commit cognizable offences are poor and illit i

inherited not only with poverty but Wlth crime as well.
70. The power of a court is quite enormous whil

Code as well. If there is a proper exercise of pgwe _'
agencies or by the court, the majority of the pro@.le

fiable by'fhe €

‘ rt‘@f Sessions. Thus,
& e
iso #y a combine

"'“f Sections 437 and

a(fi{;a,

rovision reiter "-es the a oresald pr0V1510n to

Whlch the baJl is sought. Genérally speaking if punishment prescribed is
for mr,prlsonment for life and death penalty and the offence 1s excluswely

49 30619 4 8CC 280 : 2001 SCC (Cri) 674
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bail unless the matter is covered by the provisos attached to Section 43701
the Code. The limitations circumscribing the jurisdiction of the Magistratg
are evident and apparent. Assumption of jurisdiction to entertainjé:
application is distinguishable from the exercise of the jurisdiction.#

\ ccoﬁgilng to the learned
€ ené?e of death or life

CrPC, unless there are special grot@,nd
upon certain auth0r1t1es in this respe'

imprisonment, as per
offences are triable b

s atn;t;i shch offences arec triable
I the Wiagistrate is empowered to
et of conviction or acqulttal

in < ch cases. In fact, the restrlctlon
efs:pect of those offences which are

50 2011 SCC OnLine Bom 1261
; 51 201£§ SCC OnLine Bom 1968 : 2010 ALL MR (Cri) 2775
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Judgment of the Kerala High Court in Saryan v. Siate of Kerala>3. In 4
Satyan33, the Kerala High Court considered several earlier judgments
and observed thus in paras 8 to 10: (Satyan case>3, SCC OnLine Ker

“8. According to the learned Magistrate Section 437(1) do
not empower him to release a person on bail if there are reaso#abf
grounds for believing that he has committed an offence pumgh
w1th death or an offence pumshable with 1mpr1s<zmment

life’ in Section 437(1) to include all offences Where‘ B
extends to imprisonment for life. This reasoning, no’ b
adopted in an old Rangoon Case H.M. Boudyville v. Kin;
while 1nterpret1ng the phrase ‘an offence pu i

is confined to cases where the sentencei
transportation for life. In other WOI’&‘ _ "the Court held was that

;-111 Sectlon 4?’7’ of the

from the above ]udgment
Rang para 9)

erty, knowing that it
€ pumshment happens

he omparatlvely} i
hmeﬂt will rendﬁf

probable, even a*man of the greatest fortitude may be willing
to pay a material ﬁj’i‘ice, however, exorbitant, for life.’



SCC Online Web Edition, © 2023 EBC Publishing Pvt. Ltd.

Page 72

Tuesday, February 07, 2023

Printed For: Aishani Vij, Delhi Judicial Academy

SCC Online Web Edition: http://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2023 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

122

SUPREME COURT CASES (2022) 10 SCC

9. The above decision has been followed by the Nagpur ngh
Court in Tularam v. ng Emper0r52

the phrase ‘offence punishable with death or 1mpnsonmén
llfe” So long as an offence under Sectlon 326 is tna%le

It would be illogical and incomprehensible to say th
who can hold the trial and pass judgment of acquittal Ori} Q
the offences punishable with sentence of life i i
term of imprisonment, for example in offé
409, 467, etc. cannot consider the applicatio
In fact it appears that the restriction

sentence or life imprisonment as alf‘er a & 1}/‘be noted
that in Prahlad Singh Bhati®,.in : e%urt held
that even though there is no lé g :

rson who 15 Qarr" [ q,
[46¢ proper

7

the relief of bail. This may be applicable to m#n ﬁases wherein the
sentence, which may b& awarded, is not evenife 1nsiprlsonment but

the offence is exclusi ‘' 5o ge«ssmns for example
offences punishabl o :

matter is covered by

_ Thus, merely becaus

g
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life, it does not follow a Magistrate would have no jurisdiction to grant 4
bail, unless offence is also exclusively triable by the Court of Sessions
This, implies that the Magistrate would be entitled to grant bail ij
cases triable by him even though punishment prescribed may extend
to imprisonment for life. This judgment in Prahlad Singh Bhatigas 9
had not been cited before the Judge, who decided State of Maharasht
v. Rajkumar Kunda Swami’’. Had this judgment been noticed
Hon’ble Judge deciding that case, the observation that th : Maga_stratj_
may not decide an application for bail if the offence is pghishab h
imprisonment for life would possibly would not have: '
view of the observations of the Supreme Court in Prahl

74. Thus, we would like to reiterate the aforega QQ_
_]urlSdlCthIlal Maglstrate Who 0therw1se has thq jurdsdi joﬁ to try a criminal

75. Section 439 of the Code

“439. Special powers of High Cou ;
bail.—(1) A High Court or Court of Sess-

(a) that any person accused of an ot _
on bail, and if the offence is of the nature spec1fled,"_:"
Section 437, may impose apy clﬁmdmon Wthh it co
the purposes mentioned in thas

(b) that any condit_j@l;l

bail to a person W @ i
by the Court of Sess i
imprisonment fo

bkl@;to gf’v’ﬁ such noticegss

e

;Sess1 .nwn;ay direct that any person who
d‘n bail under thl“sr-. Che{pter be arrested and commit him to

“pen the High Court or a Court of Sessions
e exerc1sed against the order of the Jud1C1al

: % PrahladiSingh Bhati v. State (NCT of Delhi), (2001) 4 SCC 280 : 2001 SCC (Cri) 674
£ SQCC OnLine Bom 1171
$CC OnLine Bom 1968 : 2010 ALL MR (Cri) 2775
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by the Court of Sessions exclusively. In the former set of cases, the observatigns
made by us would apply to the exercise of power under Section 439 as well.

77. Interestingly, the second proviso to Section 439 prescribes for the nétie
of an application to be served on the Public Prosecutor within a time- f’imrt

15 days on the set of offences menuoned thereunder Slmllarly, pr0V1§0 t&is

Oge;urt to condltlonally
release on bail an accused if he is under the age of yeat‘,q or is a woman or ©
1s sick or infirm, as dlscussed earlier. This belng a _we are "i’eglslatlon though

bail either by the Court of Sess10ns or the High g
power under Sectlon 439 of the Code is exekrcr

_,es i*;;i?ntamed therein.
,f this proviso among @

i)
ow&

other factors.
79. Section 440 of th

#1) The amount of every
x¢d with due regard to the
circumstances o &gie \

(2) The Hi Cour or Court of S“e n #ray direct that the bail required
, - d >

n‘.

cal w1th the ‘%bj @Ve behind Sectlon 440, Certam
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cannot be made to comply with the deposit of cash as a pre-condition for 4
enlargement, and therefore dispensed with the same.

82. When such an onerous condition was challenged on the premise _thé
it affects a category of persons who do not have the financial wherewithal
making them to continue in incarceration despite a temporary reliefé em,g
granted, enabling them to conduct the trial as free persons, the Supreme (i
of California in Humphrey, In re58 was pleased to hold that the very obJe@'

meant to adjudicate guilt or innocence is yet to oce; _ll prove all but

1mpos51ble A court maklng these determmatlons S %a‘gld f@cus instead on

ﬂprior to trial or
#0%0, US at p. 755)

it

e

In a crucially i
federal Constitutign

ifaw is in line with the
tention prior to trial or
] & (Salern060 US at p. 755.)
An arrestee méy not be held in cu&gﬂdy iaend
(ﬁ d ahzed determlnaﬁon t' h {] ) the arrestee has the financial

A
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(Humphrey, In re®l, Cal App at p. 1026.) Pre-Trial detention on victim
and public safety grounds, subject to specific and reliable constitution
constraints, is a key element of our criminal justice system. Conditi
such detention on the arrestee’s financial resources, without ever aé%eﬁs_

something which the court has to keep in mind Wh_,e,_

upon, and therefore while exer(:lsmg the power wnder ¢

Hheld that:

)
g
l'n‘(.

.s‘ﬂa" ainphtude of
_,‘Coete of Cr1m1na1

- s thifk it is no longer
possible to countenance a mgchai i e‘t?)jower What should
be the amount of sec it
inabondis a magfer
The ent1re obj%ct heirt .only* to ensure t}

i (tial, aﬂ the relevant @nsldé ations which enter into the
into account.%? A synoptic
f-Ouia be may be drawn from the

- ’i{;ppéarance the Jud;rcnal
jon, take # fm) accm%nti. he nature and Clrcurnstances of the

and mental conditio he length of hlS residence in the Comrnunrty,
his record of convictions, and his record of appearance at court

e i
vy B

e i,

31 Humphrey, In re, 19 Cal App 5th 1006 (Cal Ct App 2018)
L@?SO) 1 SCC 81 : 1980 SCC (Cri) 23
ection 440 CrPC.
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proceedings or of flight to avoid prosecution or failure to appear at
court proceedings.%3

These are considerations which should be kept in mind when determlg}ln
the amount of the security or monetary obligation. Perhaps, if this ig do é
the abuses attendant on the prevailing system of pre-trial release in-
could be avoided or, in any event, greatly reduced. [See Moti Ram v,
of M.P.%4]”

Categories A&B

of law and the provisions, as discussed by us.

SpeCIal Acts (Category C)

pte _gxﬁvernlng delagfy ‘Would

he prov151on co tameé’; in

.‘or pi;blonglng the

trial. Perhaps there is a need to ¢ 2of this Court to

expedite the process and also

Precedents ;
87. Union of Indidy.

“]5. This Courts
guaranteed by Pag

:’_ﬂ

(i‘ﬁ 18 US Sgctlon 3146(b).
44‘ 978) @SCC 47 : 1978 SCC (Cri) 485
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pp-

¥ offences under the Act co

SUPREME COURT CASES (2022) 10 SCC

ought to be released pending trial or not. Once it is obvious that a timgly
trial would not be possible and the accused has suffered incarceration

a significant period of time, the courts would ordinarily be obhgateé
enlarge them on bail.” 5

746 50, paras 15-16)

“l5. ... In substance the petitioner now prays that all Lﬂlder@‘_ﬂal&r
are in jail for the commission of any offence or offences uﬂder th&

s

period exceeding two years on account of the delay in th

ey

dlsgesal o‘f‘cases

bn c?yf Spec1al Courts to
1s n of any offence

of the Code. It is also true that this Caourt |
decisions that Articles 14, 19 and 21 sustéijn a
law depriving a person of ¢ personal hbé"‘

laudable objective got frustrated Wheh % >
constitution of sufﬁclent numhgx_of Special Courtsén

appointments of Judges
sand the provision in regard

to enlargement
jails for want;

rovision very few persons accused of certain

1age of the sais
.d secure bail. Now to refuse bail on the one hand

38 (1994) 6 SCC 731 : 1995 SCC (Cn) 39
5,06 (1930)1scc 98 : 1980 SCC (Cri) 40
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and to delay trial of cases on the other is clearly unfair and unreasonable
and contrary to the spirit of Section 36(1) of the Act, Section 309 of the

the statutory provision finding place in Section 37 of the Act prescribin
the conditions which have to be satisfied before a person accused: f i

by the Constitution Bench in Kartar Singh v. State of PLtrk@ﬁil:v(’9 D@
this prov1s10n we have d1rected as above mamly at the cgH of ,ﬁ;rtlcl 21

can be taken to be embedded in the rlght of speed Lfmgl may,- in some
Sesfelt ini llned to accept

already alluded to, we have felt that depriva i
Wlthout ensuring speedy trial would also Ii@t

deprivation pending trial becomesmnduﬂy 1 n:g the fairness
Article 21 would receive a jolt. It is ﬁecatf;ise of this that w

counsel for the pe,}ltl()ne
free the accused pérso

been delayed beyfind re
should be releaged off bail on such terms 3 ttﬁ *Court considers appropriate
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for a period which is not less than half the punishment provided for
the offence with which he is charged and where he is charged W'i"tkg,
more than one offence, the offence providing the highest punishnicn
If the offence with which he is charged prescribes the maximun i
the bail amount shall be 50% of the said amount with two seéreti@s f
llke amount If the max1mum fine is not prescrlbed bail shall EA t

(id) Where the undertrial accused is charged wﬂh an b
under the Act providing for punishment exceeding: j%ive yﬁ’ars and fine,
such an undertrial shall be released on bail on thé.ggrm §ef[ out in
(i) above provided that his bail amount shall in no e b#’less than
Rs 50,000 with two sureties for like amount.

c
d

uch an
of this
order.

The Directives in clauses (i), (ii) and“#iii shadl be a%uﬁject to the
following general condition ;

(i) The undertrial
deposit his passport

,leased on bail shall €
of““the Special Court

.that may be p(‘ bed by the learned Special
se the learned S:‘pec“ia\;l Ju ge will, if he has reason

(it¥ith sandertrial accused S@}all on being released on bail present
1mselfat the policg whig

Vered under clause (i), once in a fortnight 9
nder clause (ii) and once in a week in the
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learned Special Judge, for reasons to be stated in writing, likely to
tamper with evidence or influence the prosecution witnesses;
(iv)inthe case of undertrial accused who are foreigners, the Specm
Judge shall, besides impounding their passports, insist on a certifi¢at
of assurance from the Embassy/High Commission of the coufiiry®
which the foreigner-accused belongs, that the said accused sha
leave the country and shall appear before the Special Court as an
required;

which the Special Court is constituted except with thig
the learned Special Judge;

(vi) the undertrial accused may furnish bail by dep
equal to the bail amount;

(vii) the Special Judge will be at liberty o
the above conditions are violated or a case for
otherwise made out; and

(viif) after the release of the unde,rtn

inordinate delay in the dlsposal 9 g,lge pending c:
will, notw1thstand1ng the dlre ! ‘hs be free to calzi

n the interpretation of
e other offences Would

Sl %

1 st at the i 1ns ANC f:i”f i;he court. Slmllarly, we Would also add

A5

16 Code avallable under the Spetilal Act would have the same effect entitling
tkte accusgd for a default bail. Ev‘en here the court will have to consider the
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Economic offences (Category D)

90. What is left for us now to discuss are the economic offences._ Th
question for consideration is whether it should be treated as a class Gf gt
own or otherwise. This issue has already been dealt with by this Coutt #
Chldambamm V. DzreCZOrate ofEnforcemenﬂl, after taklng note of the e;arl

Precedents
91. P. Chidambaram v. Directorate of Enforcely
para 23) c
side 1nclud1ng the one rendered by the Con
it Could be deduced that the basic ]unsprqde _
d
said purpose will have to be gatﬁ ] ; iKY
arising in each case. Keeping 111 Vle the consequen@gg thﬁt& would befall
e
agﬁiﬁ:’st the acc:ﬂ}lse@,,
to consider the ggavigy of 'i‘:ﬁg offence is ‘aﬂh th
prescribed for ghe olfe > 3
consideration W,; _h T
f
and‘%gravny faf charge, t 'rgceti&ﬁ‘t of another case alone will not be the ¢

basiszfor e'-fher grant o refy #}.0f bail though it may have a bearing on

ut ultimately'ghe consideration will have to be on case-to-case
& basis on the facts involveditherein and securing the presence of the accused
to,stand trial.”
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92. Sanjay Chandra v. CBP: (SCC pp. 62-64, paras 39-40 & 46)

“39. Coming back to the facts of the present case, both the courts have

a refused the request for grant of bail on two grounds: the primary gro(;(,ln
is that the offence alleged against the accused persons is very seriou
involving deep-rooted planning in which, huge financial loss is caus
the State exchequer; the secondary ground is that of the possablhty*

b

c

40. The grant or refusal to grant bail lies Wlph{y
court. The grant or denial is regulated, to g lar & ex
circumstances of each particular case. But
is not to be denied merely because of the

d against the accused. The primary purpiiss
to reheve the accused of 1mpr1s0nment

e

e _ 0<1’;1$C10us of the fact
that the offences allege jedpar: tlfe economy of the

1nvest1gat1ng agen-'
f sheet is already file
their presence in {

s{mctly, c@ntrary to legal pr1nc1p1és We cannot mix up consideration of a bail
) aﬁphcatl yh, which is not punitive in nature with that of a possible adjudication
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by way of trial. On the contrary, an ultimate acquittal with continued custody
would be a case of grave injustice.

guardian angels of liberty. Liberty, as embedded in the Code, ha"ﬁ" ta"

has observed that: (SCC pp. 471-72, para 67)

.. law is @#iatter ofwhlcht ;
“ must be alive. In the pres

SUPREME COURT CASES (2022) 10 SCC

94. Criminal courts in general with the trial court in particular ar@ th

“67. Human liberty is a precious constitui]
undoubledly subject Io regulation by valldﬁy é

Ht or otherw1se to secure
\r'r;’ .

ourts, in
, to ax:t with

ercj;se this

The pubhc interest in ensurm% the due 1nvest1gat19ﬁ
;;ﬁ fmwer of the High [

Section 482 of the powéf h%ti itg in the I—g},
process or to secug:e t aend cof justice is a ] ,gﬂ; |

Ywas enacted by a legislature
) mga its and llmltanons, ver it

; _sttgatlon of crimezys un"_;_ou'btedly zmporlant in itself, because
it protects dgf}one level the ri '

g

levél, the sometal interé

ngh Court and the lower courts in this couniry
case, the High Court could not but have been
cognlzant of the specific gr@und which was raised before it by the appellant
that he was being made a target as a part of a series of occurrences which
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have been taking place since April 2020. The specific case of the appellant ¢,
is that he has been targeted because his opinions on his television channel
are unpalatable to authority. Whether the appellant has established a casg
for quashing the FIR is something on which the High Court will take g

final view when the proceedings are listed before it but we are Clea:rly @f ™

the view that in failing to make even a prima facie evaluation of the
the High Court abdicated its constitutional duty and function as a pr¢
of hberty Courts must be alive 1o the need 1o safeguard the public zytere’
in ensurlng thal‘ the due enforcement of crzmmal law is n@“f obstr cted

of the spectrum—ithe need 1o ensire Zhe proper enforce
on the one hand and the need, on the other, ofenseu

mgg%
GorTido?: fcourts alive 10
the rule of (and not by) law Yet, much too Often- B rzfy is a casualty when

(empha51s i‘iphed)
omel
X

96. We wish to note the existence of ¢xél Acts in thé for
Acts prevailing in the United Kingdom gnd
prescribe adequate guidelines both for im@as

into cons1derat10n of th& prt
presumption of 1nnocehce

{1 iy e«;‘ther by the saﬁne 3
courts. Such ai ,act on thipugh by an @&er sel

-_~-®mprehenslve law dealing with bails by
ct takes into con51derat1011 clogging of the
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with different contingencies and factors including the nature and continuity
of offence. They also include Special Acts as well. We believe there is a
pressing need for a similar enactment in our country. We do not wish té:say+
anything beyond the observation made, except to call on the Governthentipf
India to consider the introduction of an Act specifically meant for giﬂantﬁhg

Summary/Conclusion
100 In conclusion, we Would llke to 1ssue certain

may be subject to State amendments:

c
100.1. The Government of Ind1a may consider th:
c | are duty- bound to
¢ of the Cod@y and the
has to be brought to the notice of the h1 d
by appropriate action. o
100.3. The courts will have to sa’élﬁ,f hemselves on.
Sections 41 and 41-A of the Code. Any
accused for grant of bail.
e
; cm jeép o
the Standing Order issuetiby Dé‘:;hl Police i.e,
comply with the mapd te Off Section 41-A o ":
f
t&m and Central ".Gover nients will have to comply with the
i ;Hndi. o tlme Wlth respect to constitution of
' g
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100.8. The High Courts are directed to undertake the exercise of finding
out the undertrial prisoners who are not able to comply with the bail conditions. 4
After doing so, appropriate action will have to be taken in light of Section 44&;3 .
of the Code, facilitating the release.

100.9. While insisting upon sureties the mandate of Section 440 of thé
has to be kept in mind.

application.
100.12. All State Governments, Union Territori

of 2021, 148421 of 2021 and MA Dlary
of 2021), applications for clarification/dir

ingh v. Union of India, (2015) 13 SCC 605 : (2016) 1 SCC (Cri) 663



