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@ (BEFORE INDU MALHOTRA AND R. SUBHASH REDDY, JJ.)
RAINESH

Versus .
NEHA AND ANOTHER .. Respk

Art. 142 of the Constitution laylng down uniform and consﬁt fent
and for ensurlng timely dlsposal of appllcatlons seekin malntéﬁance under

v{yecnves
0 tions and

an independent and distinct rem_ee};% G{bject and purpose
— Provision of maintenance in séc Har laws like the Speé@ Mﬁmage Act 1954
(SMA), S. 125 CrPC and the Erg cﬁon of Wom@
Act, 2005 (the DV Act), ared :
belong and apart from othg; reﬁa;@
of marriage or restltu’ﬁon &

& iy

Vlsage social Ju@iwe ﬁ}?{d positive State actlon for the

empowerment of ywomen and chlldpe‘m r(Il?jaras 12t018,37,38,4,5and 127)
Rame. ariile K‘%yshalv Veena Kat{,shal €998) 4 SCC 70 : 1978 SCC (Cri) 508; Nanak
Cha;agd V. Cha‘kjdra‘“ff'lshore Aggarwa[q{,1969_‘}‘3 SCC 802: 1970 SCC (Cri) 127; Chamrbhu]
SEE (Civ) 547 : (2008) 1 SCC (Cri) 356; Bhuwan

v. Sita Bai, (2088) 2 SCC 31 008)““
Molin Singlh s Meena, (201 : (2015) 3 SCC (Civ) 321 : (2015) 4 SCC (Cri)

uﬁ;

ne All 191 : AIR 1963 All 355; Mahabir Agarwalla v.
W Gita Roy, (1962) 2CrilL) 528 (G}‘gl) Nalini Ranjan Chakravarty v. Kiran Rani Chakravarty,
1964 SCC OnlLine Pat 160 : AIR°’1965 Pat 442, cited

T Arlsmg out of SLP (Crl.) No. 9503 of 2018. Arising from the Judgment and Order in Rajnesh
\_f_ﬂNeha 2018 SCC OnLine Bom 2181 [Bombay High Court, Nagpur Bench, WP (Crl.) No. 875
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B. Family and Personal Laws — Maintenance proceedings —
Overlapping jurisdictions under various statutes — Rights and duties of
litigants, and approach and duty of court while re-adjudicating and varying ,
previous orders passed under different statutes — Clarified, and necesgar
directions issued '

—  Simultaneous proceedings and re-adjudlcatzon of issu
maintenance considering distinct scope of different statutes is permlssdl

o

A wife can make a clalm for maintenance under different statuges

Fry @ther proceedlng
andx@lre intended to
ndgr S. 125 CrPC

therein

— Modification orivar

in the previous proce@;“g_i_im"
} il in the previous proceedmg

gfiralimony under HMA is
Tt by exercising its power
) under S. 125 CrPC would
the HMA and be disposed of
(Paras 61, 57 and 128.3)

— Though the wife can

sag,' i proceedmgs independent ofithe relief granted in a previous proceeding

Ad]us;;ment is permissible and“the adjustment can be allowed of the lower
aﬁgount a%mnst the higher amount — The court would take into consideration
thegmaingenance already awarded in the previous proceeding, and grant an
adjuﬁtment or set-off of the said amount (Paras 54, 60 and 128.1)
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— While deciding quantum of maintenance in subsequent proceedmg,
civil court/Family Court shall take into account maintenance awarded in an
previously instituted proceeding, and determine the maintenance payabje to:
the claimant — If Magistrate awards any further amount over and abﬁave_ |
maJntenance already awarded in other proceedlngs he has to record mase;ms '

Criminal Procedure Code, 1973, S. 125

Held . b
Issue of overlapping jurisdiction
c
d
(i) Tt is made mandatory fer th
proceedmg and the orders passed tffare
e
9 SCC (Crl) 915; Rakesh
ﬁ@ Nagendmppa Narikar v.
1 sCC (CRy 34& c201§) 1 SCC (Cri) 407; Sudeep
£C (Cri) 160, relied on
C OnLine Bom 165 : (2002)
i 1207, R.D. v. B.D., 2019 SCC
OnLine Del 9526 Téi ( f
Ashok Singh Pal v.;
Chauhan v. Mg
é proceedings — Objective assessment 9
ieations — Directions and clarifications
issued wit “respect to maniiér in which responsible pleadings are to be
ide and particulars to be provided, including affidavits of disclosure of
assetsgand liabilities as per Enclosures I, II and IIT appended with this
udgment availability of marriage counsellors; for expeditious disposal of the b

ppllgatlons, and incidental and related issues
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— Streamlining the procedure of pleadings during interim maintenance
is necessary — Parties often submit scanty materials, incorrect details, supress
vital information and conceal actual income — Applications for maintenancg ,
remain pending for several years because of docket pressure, adjournmentsfan
enormous time taken for completion of pleadings at interim stage itself.setc:

per annexed in Enclosures I, II and II of the judgment — The &
discretion may issue necessary directions for modification of format Of' affidavit

— Reply-affidavit — 1If the respgopdent delays in ﬁlmg théireply with the
affidavit, and seeks more than two aé[jo%rnments for this pufpose ‘the court may

consider exercising the power to s
conduct 1 1s found to be wilful amd C

ik Off the defence 9« ti;le re

— Disputes wzth Hr
permission of the cow

eved party may seek
- rand”-"s“eek production of relevant

— Réfspons:ble pleadings should be filed — If false statements and
epres{entatlons are made, the court may consider initiation of proceeding
2
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— Exemption from filing affidavit — In case the parties belong to the
economically weaker sections (EWS), or are living below the poverty ll‘ne;
(BPL), or are casual labourers, the requirement of filing the affidavit wou} :
dispensed with ;

Court/Magistrate’s Court concerned must make an endeavour to ds
IA for interim maintenance by a reasoned order, within a perloﬁl
to six months at the latest after the Affidavits of Dlsclosure F.fave '

S. 340
Held :

it necessary to frame guidelines in exercise of our po ¢
with Article 142 of the Constitution:
(a) The Affidavit of Disclosure of Assdt
Enclosures I, IT and III of this judgment, @s e
by the parties in all maintenance proceedlﬂ‘%ls plud’ing pendmg;pﬁbceedmgs
before the Family Court/District CouttfM agistraté”s Courticong
; d
case may be, throughout the country; %
(b) The applicant making the dlagm for m
a concise application accompanied Wi ] {
(c) The respondent must submlt
"may not grant
; “fflcfaiylt of Disclosure o

WO, aﬁjournments for this
purpose, the court may Bgide isi '\ ]ji‘p ger 1 p:e) strike off the defence
of the respondeng;,_ if ' .i;lful and contumacious

; the affidavit within the
decide the application for
applicant and the pleadings f

maintenance on b'
on record;
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within the knowledge of the other spouse. The court may invoke Section 106
of the Evidence Act, 1872 if necessary, since the income, assets and liabilities
of the spouse are within the personal knowledge of the party concerned. :

(g) If during the course of proceedings, there is a change in the fmar;pla
status of any party, or there is a change of any relevant mrcumstangﬁs, @r
if some new information comes to light, the party may submit an ame
supplementary affidavit, which would be considered by the court at thy
of final determmatlon

make an endeavour to decide the IA for interim m@meﬁi _
order, within a period of four to six months at, Ethe ldtesss after

Family Court.

The above directions are issued in gxerci
the Constitution: The Affidavit of DlSClOS.lﬁi,-. :
Enclosures I, II and III of this judgment, as hayibe applicable haiglﬁbe filed by
both parties in all maintenance proceedings, mChIng pendin
the Family Court/District Court/Magi es Court concerned
throughout the country.

Kaushalya v. Mukesh Jain, (2020) 17 S

Factors to b_pwc
Enumerate (no‘ ,ﬁgx‘haustlvely)
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— Marriage expenses of children — Provision for grant of reasonable
expenses for the marriage of children must be made at the time of determinit
permanent alimony, where the custody is with the wife — The expenses wpyld:, .
be determined by taking into account the financial position of the husband and
the customs of the family ' :

created by any spouse/grandparents in favour of the Chlldfl’
would also be taken into consideration while deciding fie Fmal

support
Held :

Parties may lead oral and documentary evidence with r & income,
expenditure, standard of living, etc. before the court concerned “fixing the
permanent alimony payable to the spouse. # (Para 73)

In contemporary society, where several marriage’gfl #ast for a reasonable o
length of time, it may be inequitable to direct the g i
permanent alimony to the applicant for the rest of_‘,l;;e

d
the final child support.

E. Family and Persona e
Determination of — Factors an
and crlterla enumerated alre
maintenance — Aﬁe‘qr Pl “and Just balgrice f
relevant factors —:The.nitiintenance @mounts
and realistic, alz d avg id éither of the &
to the wife.sholi iild neither be so ex; avaga_{@t whlch becomes oppressive and
unbearable e thre _respondent ngr shq.uld it be so meagre that it drives the

g

' to ensure that the dependent spouse is not
cy on account of the failure of the marriage,
and ngt as a punishment to the:other spouse — S. 23 of the HAMA provides
statutej;y guidance with respect to the criteria for determining the quantum of
aJnténance (Paras 77 to 82, 90.1 and 130) h

e i,

5
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— Financial status and reasonable needs of applicant — It is no answer
to a claim of maintenance that the wife is educated and could support herself
— The court must take into consideration the status of the parties and thj@

and treatment, etc. of the applicant are relevant factors fegr determ 2}
] ;w‘ﬁs o 83)

employment opportunities, are relevant — The court should find (m whether
the applicant was employed prior to her marriage and/or was workihg during
the subsistence of the marriage or was required to saeifice "Her employment
opportunities for nurturing the family, child rearing, .100%ang after adult
members of the family — This is of particular rel%f i contemporary
society, given the highly competitive industry sta ards thie separated wife
would be required to undergo fresh training to: hcq b marketable skills and
retrarn herself to secure a _]Ob in the pa1d Workfé:a céto r_‘_:hablhtate hé S

Srse lf—

have endured the relationship for several )}ef
be taken into consideration

i igﬁ‘(f’ara 86)
fe should be

considered by the court — The 1
lltlgatwn J : (F"aras 79 and 83)

m‘} hlgher obligation
maintenance stands
‘earning, it cannot
by the husband —

of husband — The oblzgan
on a higher pedestal, thq

ry iﬂaterlal thaﬁ ‘Ii e sufficient grounds to show
,mtam the fanizly, amf'dlscharge his legal obllgatlons
h 2

' inference may be drawn by the

esusband, his actual income, reasonable
and dependent family members whom he
, Habilities if any, would be required to be
t the appropriate quantum of maintenance
3. be pa:;c;l — The Court must have due regard to the standard of living

(Paras 80 to 83 and 90 to 90.5)
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— Right to residence — The Magistrate may pass a residence order
inter alia directing the respondent to secure the same level of alternate;
accommodation for the aggrieved woman as enjoyed by her in the “sh :
household” — S. 2(s) r/w Ss. 17 and 19 of the DV Act entltles a. «Wo

of children — Extra coachlng classes or any other vocation
to complement the basic education must be factored in, w

coaching classes, and not an overly extravagant amount Wh'ﬁ:‘h may be

claimed ¥ (Para 91)

— Educational expenses of children — Ed ‘ . expenses of the ©
children must be normally borne by the father — e W;;fe is working and
earning sufficiently, the expenses may be share PR porﬁ@nately between the
parties (Para 92)

— Serious disability or ill health — 5_disability orﬁi“’é"health of

a spouse, child/children from the mar¥ g@/ pen(f'ent relative d
constant care and recurrent expendlture
while quantifying maintenance

— What is not relevant — The ffn T8
not material for determining the quantum of maintenaye
Women and Children — Protectign of Women from E? 4;1
2005, Ss. 20(2) and 2(s) r/w Ss 317-.5: nd 19 (P ras 77 to 93 and 130) e

f
of the wife and. c’le]?r nﬂent Chlldren whether the applicant
_ r@ﬁessmnally quahf,}éd wheih
source Qﬁf inco \%zlglether the mCOme 1s ufflclent to enable her to maintain the
) : .
same stapd ard of‘&%wmg as she ‘as gcdﬂﬁt g

asonable costs of litigation for a non-working
(Para 78)
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The financial position of the parents of the applicant wife would not be material |,
while determining the quantum of maintenance. An order of interim maintenance
is conditional on the circumstance that the wife or husband who makes a claim ha;
no independent income sufficient for her or his support. It is no answer to a clai
of maintenance that the wife is educated and could support herself. The court mus
take into C0n51derat10n the status of the partles and the capacity of the spm;se' A

before it.
b Manish Jain v. Akanksha Jain, (2017) 15 SCC 801 : (2018) 2 SCC (Civ) 7
On the other hand, the financial capacity of the husband, h
reasonable expenses for h1s own mamtenance and dependent fﬁm;,_

qualifications.

Reema Salkan v. Sumer Singh Salkan, (2019) 12 SCC 3(;)3
4 SCC (Cri) 339, relied on

A careful and just balance must be draw be

d test for determination of maintenance in m B onial hdlsputes diépe A
ving that the app ican‘,[{ﬁ/as

ince amount ay .mdé@lﬁiﬁlust

i so “fhat the wife is
€ able to mamtam herself with reasona’bl £e) . % (Para 81)

Chaturbhuj v. Sita Bai, (2008) 2 SCC [
356, relzed on

!:’i'

f and status of the partles

jant, (iii) if the petltloner/
clalmant is living separat%

& same, (iv) valuc of the
property, (v) income from
(Para 82)

I&lust be adequate, fair, reasonable,
which the aggrieved woman was
(Para 83)
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5. The amount should aid the applicant to live in a similar lifestyle as he/
she enjoyed in the matrimonial home. :

6. Non-applicant’s liabilities, if any.

7. Provisions for food, clothing, shelter, education, medical attendafnce and
treatment, etc. of the applicant.

8. Payment capacity of the non-applicant.

9. Some guesswork is not ruled out while estimating the 1ncg$1n
non-applicant when all the sources or correct sources are no dlscl 3 cd.

amount awarded under Section 24 of the Act.
Bharat Hegde v. Saroj Hegde, 2007 SCC OnLine Del 622, approved

Apart from the aforesaid factors enumerated hereina,

m of maintenance

payable: (Para 85)

(a) Age and employment of parties

family being the primary caregiver towthe 3"
of the family, this factor would be re'qylr
1s of particular relevance in contemporal‘

d t0 “be given d
g:lety, given th‘ hig

to acqulre marketable skllls and retrain herself to secure a_;]l b i

ment of age, it \Wﬁuldibﬁ: difficult for a
iito the Workfgrm- aﬂ’@r a break of several
ko (Para 86)

years.

“Magistrate may pass a
_{r,o secure the same level of
'*r.“enjoyed by her in the shared
_jt:f‘-'ate may direct the respondent
ard to the financial needs and

(Para 89)

'e owned or tenanted by the husband singly or
(Paras 87 and 88)
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(c) Where wife is earning some income — Obligation of husband to provide ,
maintenance is higher ’

The obligation of the husband to provide maintenance stands on a highé
pedestal than the wife. Thus, the courts have held that if the wife is earning, i
cannot operate as a bar from being awarded maintenance by the husband. In fa@t'
furthermore, merely because the wife is capable of earning, it would no :
sufficient ground to reduce the maintenance awarded by the Family Cougi:
court has (o determlne Whether the 1ncome of the wife is sufficiept to -na

an adverse mference may be drawn by the court.

Shamima Farooqui v. Shahid Khan, (2015) 5 SC&
2 SCC (Cri) 785; Chaturbhuj v. Sita Bai, (200
(2008) 1 SCC (Cri) 356; Shailja v. Khobba;ma &Ol
308, relied on

Sunita Kachwaha v. Anil Kachwaha, (2014) 16 S¢
3 SCC (Cri) 589, affirmed

any other vocational tralnﬂ%g
factored in, while awa;

tild be a reasonable amount
d not an overly extravagant
(Para 91)

“be normally borne by the father.
ntly, the expenses may be shared
(Para 92)

endent relative who require consgant care and recurrent expenditure, would also
a relevb:ht consideration while quantlfylng maintenance. (Para 93)

The f;@llowmg directions are issued in exercise of powers under Article 142
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applicant, the court shall take into account the criteria enumerated in Part B-]III
(contained in paras 77 to 93, and also set out above) of the judgment. The factOrs
are however not exhaustive, and the court concerned may exercise its dlscrethﬁ,ﬁtcxg
consider any other factor(s) which may be necessary or of relevance in the

and circumstances of a case. ;

awarded — Held date of filing Of application must always be regar

Itf;though a
judicial dlscretlon is conferred upon court to grant malnten;ance_ eittier: b
-Q) G PC would

] @malned pendingis
Wouﬁd be in the 1nterest

"o provide
, 109 4nd

_I_?‘n‘atmtenance
0 aﬁ;d 113) 4
dafutted —
chlldren or

parents, the court is dealing with the magginalised sectloﬂs ﬁth ‘,“soc1ety —
Therefore 1t becomes the bounden duty of kt'he courts t@

e
f
CrPC is the oiigziy sf
may awaﬁﬁ”“"
g

"from the date on which the apphcatlon
tiied — Criminal Procedure Code, 1973,
(Paras 94 to 113 and 131)

Gy Criminal Procedure ;: ode, 1973 — S. 125 — Date from which

malnte;hance is to be awarded — From date of filing application — Held, even

hou% a judicial discretion is conferred upon the court to grant maintenance A
: from the date of application or from the date of the order in S. 125(2)
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CrPC, it would be appropriate to grant maintenance from the date of
application in all cases, including S. 125 CrPC (Para 109)

Held :

Date from which maintenance to be awarded
There is no provision in the HMA with respect to the date from Whl
order of maintenance may be made effective. Similarly, Section 12 of th
Act does not provide the date from which the maintenance is to be aw~
Section 125(2) CrPC is the only statutory provision which prov'des tf’iat thi
Magistrate may award maintenance either from the date of the ory 5
date of application.
K. Sivaram v. K. Mangalamba, 1989 SCC OnLine AP 60 : (1989) 1 AP LJ
In the absence of a uniform regime, there is a vast variance it
adopted by the Family Courts in the country, with respect to the date f’mvm
maintenance must be awarded The dlvergent views taken b 1e Famlly Courts

the date of the order granting maintenance; third, the date 6]
was served upon the respondent.

The view that maintenance ought to be gr"
application was made, is based on the r _ & Ject of
maintenance laws is to protect a deserted WIfx‘ ren fgbm
destitution and vagrancy. If maintenance gs notipaids; ;gpm the date of: ppil,c%{ion
the party seeking maintenance would B‘éﬂ deprlved of susten,a@
the time taken for disposal of the apphcatl_
years.

The leglslature intended to prow

application, or from the
would be appropriate tg.gr

f apphcatlon. (Para 98)

Ori 217 : 2001 Cri LJ 879; Arun
1 (2010) 93 AIC 726; Krishna v.

S the starting point for payment of
(Para 100)

7aas
ikl v. Rukmani, 2019 SCC OnLige Del 11709 approved

Thereg, are divergent views of dffferent High Courts on the date from which
1ntenan.¢:e must be awarded. Even though a judicial dlscretlon is conferred upon
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from the date of application in all cases, including Section 125 CrPC. In the
practical working of the provisions relating to maintenance, there is signific:
delay in disposal of the applications for interim maintenance for years on:

It would therefore be in the interests of justice and fair play that malnteg@n
awarded from the date of the application. Par '1

award of mamtenance from the date of application. The delay in adjudf@atl
not only against human rights, but also against the basic embodlmnt olrdi
an individual. The delay in the conduct of the proceedings woufd re
maintenance to date back to the date of application.
Shail Kumari Devi v. Krishan Bhagwan Pathak, (2008) 9 SCC 632 : (20.__
Bhuwan Mohan Singh v. Meena, (2015) 6 SCC 353 : (2015) 3 SCC
SCC (Cri) 200, followed

s,

SO a°3$ to enable the wife ¢
tlonk‘*from the husband

e

p hdaﬁ from being reduced

segﬁons of

‘tutional

. to bridge the gap
e (Para 112)

made before the court
to the date of filing the
ance proceedings remained
(Para113) f

concerned. The rlghg to @lai‘

appllcauon s1nce the; ‘er’&)d d}xpng which th malnt
5 lilt

rDa!s, (1986) 2 OLR 44; Kalpana Das v.
AIR 2009 Ori 133, overruled

exercise of powers under Article 142

stitutign It is madé cls; that maintenance in all cases will be awarded g
cation for maintenance, as held in Part B-1V
aras 94 to 113 of the judgment, and set out

(Para 131)
H’dFamlly and Personal Laws — Enforcement of orders of maintenance
— Object behind timely enforcement and manner of enforcement — Law h

ified
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— Object behind timely enforcement — Very object of social welfare |
legislation would be defeated if orders of maintenance are not enforced in %
timely manner

— Manner of enforcement — An order or decree of maintenance mag bg»‘
enforced under S. 28- A of the HMA, 1955; S. 20(6) of the DV Act; and S 128

from Domestlc Violence Act, 2005, S (Paras;

Held :

Enforcement of orders of maintenance

Enforcement of the order of maintenance is the mg
is encountered by the applicants. If maintenance is ' No
defeats the very object of the social welfare legi
remain pending for months, if not years, whi¢
the law.

Sushila Viresh Chhadva v. Viresh Nagshi Chhé%ya

Bom 94, approved

An apphcatlon for execution of an order of*
following pr0V1510ns

. 20(6)

_ Eﬁ;q&hﬂon petiti 1}(5 ﬂsually
onipletely nullifiés th ‘object of

3

Section 125(3) CrPC*provid
maintenance is passqd %mls t@ ‘omply W1th h

wavailable for enforcing a money decree,
t of property, etc. as provided by various
ty Sections 51, 55, 58, 60 read with Order 21
. (Para 125)
The fcﬂlowmg directions are 1ssued in exercise of powers under Article 142 of
onstktutlon For enforcement/execution of orders of maintenance, it is directed
.,gi‘der or decree of maintenance may be enforced under Section 28-A of
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the HMA, 1955; Section 20(6) of the DV Act; and Section 128 CrPC, as may be
applicable. The order of maintenance may be enforced as a money decree of a cwﬂ
court as per the provisions of CPC, more particularly Sections 51, 55, 58, 6()?rea
with Order 21. (Para’

S. 125

Kaushalya v. Mukesh Jain, (2020) 17 SCC 822 : 2019 SCC OnLine SC 191':
and partly limited #

Rani v. Parkash Singh, 1996 SCC OnLine P&H 52 : AIR 1I ' il75 Mohinder Verma ©

v. Sapna, 2014 SCC OnLine P&H 25147, Sarish Kumar v. eena, 2001 SCC Oane Del

817 : (2001) 60 DRIJ 246; Santosh Sehgal v. Murari Lz

iu.

Yia chl court — (see €
1sd<ijct10ns for grant of
Hlndu Adoptions and
: (Paras 30 to 35)

f
under S.A_*Zﬁ; :
for a reMonabiy ong perlod shouid be’ §§uffic1ent to draw the presumption of
marrlage — Cﬁammal Progedure (ii de; 1973, S. 125 (Paras 39 and 40)
- g

Waha, (2011) 1 SCC 141 : (2011) 1 SCC (Civ)
M.R. Mohan Kumar, (2019) 11 SCC 491 : (2019)
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nature of marriage” or live-in relationship akin to de facto marriage or
common law marriage — When can a relationship fall within the expression *
“a relationship in the nature of marriage” under S. 2(f) of the DV Act —
Guidelines though not exhaustive, reiterated (Paras 43 and¢44‘) )

D. Velusamy v. D. Patchaiammal, (2010) 10 SCC 469 : (2010) 4 SCC (Civ) 223 : (2011}
SCC (Cri) 59; Indra Sarma v. VK.V. Sarma, (2013) 15 SCC 755 : (2014) 5 SCC (C&: 44
(2014) 6 SCC (Cr1) 593, relied on

letermine as to

whether the parties intended to treat the premises as a “s ousehold” or
(Para 47)

N Crlmes A gaijii Wo" en and Chlld‘l‘e
Domestic Violence Act, 2005 — Ss. 2(a) (ﬂ & (q)=
o 2 1 i

«— Definitions of ‘‘aggrieved
e S. 2(f) and “respondent” in
S. 2(q) — E iplestreiterated — ]Deflnlt;l 1fi of “‘respondent” in S. 2(q) is
gender neyfral . . .‘ (Paras 41 and 42)
Hiral P Hiysora . Ku el ‘“‘._;5@»(2016) 10 SCC 165 : (2017) 1 SCC (Civ)
468 : (2(5&7) 1 SCC (Cri) 1, relied; on e

: grlg "'ﬁed party that such domestic violence was committed or continuing
$ilikely to be committed by the respondent (Para 49)
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P. Family and Personal Laws — Maintenance Pendente Lite/Interim
Maintenance — Expeditious payment and adjudication — Expedltlous

payment of interim maintenance which was delayed by more than seve
years, directed — Expeditious adjudication of substantive appllcatloq%u"
S. 125 CrPC, directed as proceedings pending for more than seven yéal‘
Challenge to order of interim maintenance by husband, rejected —=
maintenance awarded by courts below for wife and son, affirmed —
Procedure Code, 1973, S. 125

S. 125
Rajnesh v. Neha, 2018 SCC OnLine Bom 2181, affirmed
Rajnesh v. Neha, 2018 SCC OnlLine SC 3641; Ra]nesh V. Ne,ha 268D,

Rajnesh v. Neha, 2019 SCC OnLine SC 1917; Rajnesh’™¥ #2019 SCC OnLine SC
1918; Rajnesh v. Neha, 2020 SCC OnLine SC 940; Rajnes #2020 SCC OnLine SC
941; Rajnesh v. Neha, 2020 SCC OnLine SC 942, referrgg /!

and Flnanc1al Provision — Malntenance/Fm,a
Right to maintenance under HAMA and HMA
— Explained — Hindu Marriage Act;: 1958
Adoptions and Maintenance Act, 1956, ;

S. Family and Personal Laws —— i
Alimony/Palimony — Malntenance“?i;p
Sections 125-128 CrPC — Quantum o
on maintenance amount under Section #CrPC after
Introduction of express powerséto grant interim ma

re 15 no ceiling
ﬂOl Amendment —

K ,Qu (Para 35)
- S$S-D/66655/CVR

appearing parties.
Chronologzcal list of chises
(2021) 1 SCC 414e8ari
Ahuja P
3 19"§’scc OnLine SE'16§5
tiaartly limited) -

on page(s)
361a, 361a-b, 373g [

[\
~
[\
=)
[\
=)}
3
—
~J
|72}
@]
OF

370a-b, 380f-g

3. 2020 SCC GiiLine NP 2657, Amir Verma Sangdeta Verma (overruled) 377f-g
4. 2020 866 inL;ne SE 942, Ra]nesk{JV‘We 347a
5. 202¢:8C I‘Jmp SC 941, Ra]nes"ﬁ v. Nehd'" 3461
6. ) inests; Neﬂ;a 346d-e
7. 368f
8. 354¢g-h 9
9.
374f-g
1 k 366a
4 110 (2019) 12 SCC 303 : (2018) 5 CC (Civ) 596 : (2019) 4 SCC (Cri)
" 339, Reema Salkan v‘a “Sumer Singh Salkan 372b
%19) 11 SCC 491 : (2019) 4 SCC (Civ) 732 : (2019) 4 SCC (Cri)
242, Kamala v. M.R. Mohan Kumar 359b-c h
?.@19 SCC OnlLine Del 11709, Lavlesh Shukla v. Rukmani 377b

#2019 SCC OnLine Del 9526, R.D. v. B.D. 364f
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The Judgment of the Court was delivered by
INDU MALHOTRA, J.—

per month to Respondent 1 wife from 1%

interim maintenance for Respondent 2 son m(w ‘
@ Rs 10,000 per month from 1-9- 2015 onwards till furtherf'
in the main petition. :

n ﬁled to 1mpug

0 tshe Wife and dlreete'
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proceed under the Contempt of Courts Act for wilful disobedience of the orders
passed by this Court.

4. In the backdrop of the facts of this case, we considered it fit to fEage:
guidelines on certain aspects pertaining to the payment of maintenémcg:in
matrimonial matters. There are different statutes providing for mraklﬂg &

in apphcatlons for grant of maintenance/interim maintenance, 1t % ecessary to
frame guidelines to ensure that there is unlformlty and ‘n51stenc§1 in dec1d1ng

c
Shenoy and Mr Gopal Sankaranarayanan, Senlor A
who have graciously accepted to assist this Cour
5. By a further order dated 17-12-2019%;the
an amount of Rs 1,45,000 to Respondent 1%
On the issue of framing guidelines, the Mati
directed to elicit responses from the Stat d
States. :
6. By a subsequent order dated 5\
of compliance had been filed on 4-8- 202
With respect to the amount of Rsy OOO p.m. paya}.zz_llte ﬁ:i:g the minor son, the €
order had been complied wjth ﬁﬂ J}}ly 202() AS lﬁ’nenf was made by the
counsel for the appellant thit e wis not displiing’ ‘-jfment of malntenance
for his son, and woulé co _‘_}ilnuehio pay the samg A ;
Court to pay the enfireiar :
f
& \Was noted that the appellant had
el h .flad admitted and acknowledged
s v&}‘i;fe The ppellagt Was d1rected to pay 50% of the arrears
within a,perlod of 4 week espo_j_\;; ent 1, failing Wthh he was directed to g

remain pa;esent @efore the
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Mediator in Nagpur, to resolve all disputes pending between the parties, and
arrive at an overall settlement.

8. On 8-10-20208, we were informed that the mediation had failed. Thi
husband appeared before the Court, and made an oral statement that he didmot
have the financial means to comply with the order of maintenance paya‘blewt@
Respondent 1 wife, and had to borrow loans from his father to pay the $i
He however stated that he had paid the maintenance awarded to the sQji;

9.1. The husband has inter alia submitted that he wag
unemployed, and was not in a position to pay maintenance to Res

: f‘eteur
H ; ust*t}lér submltted that he
&better

rw

3

0.00Gawarded
Sdid waount

L

online classes. She submltted that he i _‘:_Lnéd by the growing
expenses, with no support from, tp ; i ;

9.3. With respect to the e!‘ntem,t andiha :_he had no income,
she submltted that the husba’ﬁd haeti\made 1nves.t':§n _: [ #feal estate projects,
: _I}e Court, and diverting

the income to his parent 14t |
illegal possession of her refusing to return. Despite

seeedings under the DV Act,
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dated 14-8-2018! for payment of interim maintenance @ Rs 15,000 p.m. to
Respondent 1 wife, and Rs 10,000 p.m. to Respondent 2 son, is hereby afﬁrmeq
by this Court. ;

dlrectlons of this Court, it would be open to the respondents_-.v.lg
enforced under Section 128 CrPC, and take recourse to all Ota_‘
are available in accordance with law. :
10.4. (d) The proceedings for payment of interim maih
Section 125 CrPC have been pending between the parties for a p”é 'bd of over7
years now. We deem it appropriate that the Family Courtggcides the substantive
application under Section 125 CrPC in Petition No. 443 2 13 finally, in light ¢
ithin a period of

6 months from the date of this judgment. g *
11. The Reglstry is dlrected to forward. Ja coinplete copy of the pleadings,

g 5, and the re@@rd of the
&Tigmily Court }\Tagpur The

d
12. Given the backdrop of the fac T the present
that the application for interim maintenimee under Sec on
remained pendlng before the courts for seven years I];Q"W -
B & ___,our%s& e
constrained to move successive p@hc@tlons for enfm‘a&;mént from time to time,
we deem it appropriate to frame ulde ines on, the ;;e su“é’ @f aintenance, which
would cover overlapping jut té
maintenance, paymet o
quantum of maintegang
f
t Gm from falhng‘ﬁnto 3 ‘cltutlon and vagrancy. Article 15(3)
(g
g
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14. Krishna Iyer, J. in his judgment in Ramesh Chander Kaushal v. Veena
Kaushal® held that the object of maintenance laws is: (SCC p. 74, para 9) '

“9. This provision is a measure of social justice and specially enagte/
to protect women and children and falls within the constitutional swe@
of Article 15(3) reinforced by Article 39. We have no doubt that Se 1011"'
of statutes calling for construction by courts are not petrified prm
vibrant words with social functions to fulfil. The brooding presence; ‘of t
Constltutlonal empathy for the weaker sections hke wome g nd Ch;l dr

) Dot:@estlc Violence
me“dy to women,

The law was sﬁ;{oslaf
Hindu Fiet s m force 1mmedlaffely !

1978) LF_NSCC 70 : 1978 SCC (Cri) 508
10% 19\69} 8 SCC 802 : 1970 SCC (Cri) 127
11 1863:8CC OnLine AIl 191 : AIR 1963 All 355
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Agarwalla v. Gita Roy!'? and before the Patna High Court in Nalini Ranjan
Chakravarty v. Kiran Rani Chakravarty'3. The three ngh Courts haV

contained in Section 488 CrPC.”

18. While it is true that a party is not precluded from appro
Court under one or more enactments, since the nature and purp@se .
rehef under each Act is distinct and independent, it is equarﬂy tru"' th :

jurisdiction. This process requires to be streamlined, so tha
husband is not obligated to comply with successive orders '
passed under different enactments. For 1nstance if ing

awarded in the earlier proceedlng must be _E@k
amount awarded under HMA.

w;(

between any two persons who are citizens 0f Indla maﬁ’ b S
th1s Act, notw1thstand1ng anythlﬁg @antalned in any oth law f;’@r the tlme bemg

s wﬁ’w

20 Sectlon 36 of the S‘peci’al Marriagt A,{*

ki

okﬁy pendente llt re in any proceeding under Chapter V
' et he D@xtn@_ Court that the wife has no independent
‘ d'the necessary expenses of the proceeding,

fe, order the husband to pay her the expenses

as, having regard to the hizsband’s income, it may seem to the court to be

by

reﬁsonable &

e i,

962) 2 Cri LJ 528 (Cal)
%964 SCC OnLine Pat 160 : AIR 1965 Pat 442

%
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Provided that the application for the payment of the expenses of the ,

proceeding and such weekly or monthly sum during the proceeding under *

a Chapter V or Chapter VI, shall, as far as possible, be disposed of within Slth]
days from the date of service of notice on the husband.”

21. Section 37 provides for grant of permanent alimony at thé
of passing of the decree, or subsequent thereto. Permanent alimo

decree or at any time subsequent to the decree, on application m
purpose, order that the husband shall secure to the wife for her
and support, if necessary, by a charge on the husband’s
sum or such monthly or periodical payment of moneyz{os

c
her life, as, having regard to her own property, if any,
and ability, the conduct of the parties and other mrcums%anceﬁ of the case, as
it may seem to the court to be just.
(2) If the District Court is satisfied ‘ﬁla
01rcumstances of cither party at any tlme after . h:
d
e
and obligations arising from
25 make provision for mﬂ@_jnt@
f
g

her OF, his support and the neé&?ssary expenses of the proceeding, it may, on
3 the ap@hcatlon of the wife or the husband, order the respondent to pay to the
petitiéner the expenses of the proceeding, and monthly during the proceeding
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e i,

5

his

requlred to be considered for deciding the quantum of maintenance to be paid.
Undersub section (2) of Section 18, the husband has the obligation to maintain

SUPREME COURT CASES (2021) 2 SCC

such sum as, having regard to the petitioner’s own income and the zncome of
the respondent, it may seem to the court to be reasonable:

Provided that the application for the payment of the expenses of; th B

proceeding and such monthly sum during the proceeding, shall, agi,;fa
possible, be disposed of within sixty daysfrom the date of service ofgnotgge
the wtfe or the husband, as the case may be.” (emphas1s's;§1 p' ed}

as, having regard to the respondent’s own incomg d ,-d
Sl

such payment may be secured, Lfnecessa
property of the respondent.
(2) If the court is satlsfled that thé

vOour an order has been
made under this section has l;din‘é‘juled or, if such partyis th*éféwlfe that she has
not remained chaste, or, if i c__“ party is the husband, ’that he has had sexual
intercourse with any wo Y at the instance of the
other party Vary, modlf stich manner as the court

may deem just.”

25. Section 26"*75:(;33;f th

Wffe even though she may be living separately. The right of separate
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residence and maintenance would however not be available if the wife has been
unchaste, or has converted to another religion. Section 18 reads as follows:

“18. Maintenance of wife.—(1) Subject to the provisions of this sectloﬂ
a Hindu wife, whether married before or after the commencement of this’ Ac
shall be entitled to be maintained by her husband during her lifetime.
(2) A Hindu wife shall be entitled to live separately from her hu
without forfeltmg her claim to maintenance—

of wilfully neglecting her;

(b) if he has treated her with such cruelty as to caus
apprehension in her mind that it will be harmful or injurious
her husband;

@1 * *
(d) if he has any other Wife living;

parties. Once there is a divorce, t
of the HMA.!4 Under HMAéi

: “Iaintenance under HMA and
\gcoﬁ'&lﬁieratlon by th@ Sug) e_% Court in Chand Dhawan v.

| n{m Y The Supreme Cburt &“ tle considering the various laws
farriagt __am@ngst Hlndus d;}scuj ed the scope of applications under
the HMA dnd HAMA in the f61fe mg “yapds: (SCC pp. 415-16, para 23)

e Hjndu Adoptions and Maintenance Act,
Haim maintenance from her husband during
f Section 18 grants her the right to live

y. Chimaji Kalure v. Gayabai Panditrao Kalure, 2001 SCC OnLine Bom 165 : (2002)
¥ 7 53
15 (P83 3 SCC 406 : 1993 SCC (Cri) 915
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separately, without forfeiting her claim to maintenance, if he is guilty ,of
any of the misbehaviours enumerated therein or on account of his belng“n
one of objectionable conditions as mentioned therein. So while sustaipipg;

Marriage Act, in contrast, her clatm for mamtenance penden
durated (sic) on the pendency of a litigation of the kind envzsag
Secnons 910 14 of the Hmdu Marriage Act, ana’ her clainp

o] u:g;he matter, invokes
‘nt alinipny. Not only that,
ulfil this incidental

party entitled to relief. The court further ¥ §Ladl i}jower to Cha%e or alter
the order in view of the changed cir um ses.d hus the W]%@Efe exercise
is within the gammit (sic gamut) of#discased or a brokén rﬁarrlagp And
in order to avoid conflict of perceﬁt' 3 [

the Hindu Marriage Act preser\i'@d
favour of the husband or the wife,”
court passing a decree of the kind 1
of the Act. In other words _w%hout the marital s.izitus“emg affected or
disrupted by the matrzmomail cq rt under l‘he Hmdu Marrtage Act the claim

e WLfe Sﬂ:l‘dllﬁ _;qumlenance necessarily

such affectation or dzsr%e.
the Hmc%@rA l f'ns and Mamtenance

has then to be aglta d
Act, 1956 which® “s &
Hindu Marrzagg A

%

a]ﬁplzcable 10 Hindus
9 theHAMA provug'sn :

claim malntena@ée fr 'm her father- in- la;W 14 (z 'she is unable to maintain herself

fg-obligation on a Hindu male to maintain
unable to maintain herself out of her own
' Abhzlasha v. Parkashlf’, a three- Judge Bench

120 SCC OnLine SC 736
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daughter. The right is absolute under personal law, which has been given ,
statutory recognition by this Act. The Court noted the distinction between the
award of maintenance to children under Section 125 CrPC, which limits th:e
claim of maintenance to a child, until he or she attains majority. Howevey, i
an unmarried daughter is by reason of any physical or mental abnormality 4
injury, unable to maintain herself, under Section 125(1)(c), the father wot dh
obligated to maintain her even after she has attained majority. The maJnten_l
contemplated under HAMA is a wider concept. Section 3(b) G;ontaglns

Section 3(b) of the HAMA, a much larger right is Contemplated
determination by a civil court.

31. Section 22 provides for maintenance of dependants
provldes that Whlle awardlng maintenance, the court shalf't e due regard to
%

g

to determme whether any, and if so what mau_;‘ten\'
the provisions of this Act, and in doing so, thé co
the consideration set out in sub-section (
be, so far as they are apphcable

in doing so;
(d) the value of the_r la

_ () the value of the property of the dependant and any income derlved
fom such property, or froni his or her earnings or from any other course;

(g) the number of dependants entitled to maintenance under this Act.”
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(d) Section 125 CrPC

32. Chapter IX of the Code of Criminal Procedure, 1973 providea
for maintenance of wife, children and parents in a summary procee@}lgg
Maintenance under Section 125 CrPC may be claimed by a person irrespeg we
of the religious Communlty to Wthh they belong The purpose an j

to pay such monthly sum to the wife, as deemed fit. Malnt@hanc@\

F

on the basis of the ﬁnanc1al capacity of the husband and oth""t; red &

A

Sectlon 125(1) CrPC only a Wlfe who is “
to seek maintenance. The Court held: (SCC p 390

unable to ma

ZER

“19. The object of these provision 4
destitution, the Magisirate has 1o fingd.c out
-

to maintain a standard of living whi
but zs modestly conszstenl wzth lhe %

,_ﬁi\l is requiregd B‘y the wife
s fejther luxurzm}s nétr penxurzous

ere was a ceiling
on the amount which could be #wati ¢ i A1 emg Rs 500 “1n the
whole”. In view of the rising cosS ofilivi
Rs 500 was done away Wltﬁ

several years before bemg ggante’d maintenange:

Act introduced an %‘X 1
Magistrate was ves with+the power [ @“,gder the respondent to make a
monthly allowanc_ t @V.ar: & interim ma;r : uring the pendency of the
f 5, the court is conferred with the
either from the date of the order,
he th1rd proviso to the amended
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(b) his legitimate or illegitimale minor child, whether married or not,
unable to maintain itself, or
a (c) his legitimate or illegitimate child (not being a married daughteg)
who has attained majority, where such child is, by reason of any phys,lca
or mental abnormality or injury unable to maintain itself, or

(d) his father or mother, unable to maintain himself or herself

e

a Magistrate of the First Class may, upon proof of such neglect or refusa} o
such person to make a monthly allowance for the maintenance giifhis
b such child, father or mother, at such monthly rate as such M@gzstrc_{_r

fit, and to pay the same 1o such person as the Magistrate mﬁyfcggﬂ
rime direct: '

Provzded further that the Magistrate may, during
proceeding regarding monthly allowance for the mginte

he @,endency of the
Q:under thts sub—

d ] imé to time drrec :

:‘_ly allowance f@rr

far as possible, be disposed of within szxﬁy «
notice of the application to such person.

Explanatzon —For the purpose@ of this Chapter—

e
f
a% th,@ case may be.
@sufﬁment cause to comply with
g

rant, to imprisonment for

payment if sooner made:
va1ded that no warrant shall be issued for the recovery of any amount

¥ due uﬂder thls sectlon unless application be made to the Court to levy such
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Provided further that if such person offers to maintain his wife on condition
of her living with him, and she refuses to live with him, such Magistrate may
consider any grounds of refusal stated by her, and may make an order yndeg:,
this section notwithstanding such offer, if he is satisfied that there is _]usg{gr(_' ind
for so domg

refusal to live with him.
(4) No wife shall be entitled to receive an allowance f

sufficient reason, she refuses to live with her husband, o
separately by mutual consent.

to live with her husband, or that they are living se telyﬁ»xpy mutual consent, ©
the Magistrate shall cancel the order.” fﬁmphasm supplied)
eld: that the object of
G f@r his past neglect, but
i g?f\her food,
clothing and shelter by a speedy remt a njeasure 4
of social justice especially enacted to p# n, aﬁrd falls
within the constitutional sweep of ﬁglcl - tigle 39 of
BEz)41 nature. In
Bhuwan Mohan Singh v. Meenal? this Court held that '._"ec fon 125 CrPC was
conceived to ameliorate the agow ingulsh financial sutf rmgwof awomanwho
had left her matrimonial hom &@ th«'at some sultabtba- aﬁ‘angements could be
made to enable her to sustain.h
duty of the husband to pro
the husband was require "
bodied, and could ot @ 3
f
yge arises when parties are in a
thh would give rise to a claim
ion in Chanmuniva v. Virendra
___‘me Court. It was held that where
long period of time, in the absence
such a woman would be entitled to
owed to benefit from legal loopholes, g
advantages 7%@ a d&facto marriage, without undertaking the
arriage. A broad and expansive interpretation
18 (2dféi$) 2 SCC 316 : (2008) 1 SCC (Civ) 547 : (2008) 1 SCC (Cri) 356
%19 (20.%":5) 6 SCC 353 : (2015) 3 SCC (Civ) 321 : (2015) 4 SCC (Cri) 200 h

1) 1 SCC 141 : (2011) 1 SCC (Civ) 53 : (2011) 2 SCC (Cri) 666. This judgment was referred
¥a larger Bench.
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must be given to the term “wife”, to include even those cases where a man and
woman have been living together as husband and wife for a reasonably long "
period of time. Strict proof of marriage should not be a precondition for grap
of maintenance under Section 125 CrPC. The Court relied on the Malimatl
Committee Report on Reforms of Criminal Justice System published i QOQ}?
which recommended that evidence regarding a man and woman living tog
for a reasonably long period, should be sufficient to draw the presump@&
marriage.

40. The law presumes in favour of marriage, and against: Oncubigna’g"e
when a man and woman cohabit continuously for a numiber g
Unlike matrimonial proceedings where strict proof of marri
in proceedings under Section 125 CrPC such strict standard o

necessary.2!

with the respondent, and alleges to have been su

Gad tt;i any act of g&b‘mestlc
violence. Section 2(f) deﬁnes “domestic rel?

”'to includeia re}atlonﬁillp

person who is, or has been, in
woman. In Hiral P. Harsora v. Ku

Nétrottamdas Ht
fmale 111*"a domgs

"'bt}se' eﬁiotlonal abuse and
aga‘fif st other women. Even
i ne woman on another.
i, cannot be evicted or excluded
| the “respondent”, save in

%111 evlct or exclude the aggrleved
Court struck down the words “adult
"Sedfion 2(g) of the 2005 Act, and deleted
contrary to the object of the Act.

£5. M.R. Mohan Kumar, (2019) 11 SCC 491 : (2019) 4 SCC (Civ) 732 : (2019) 4 SCC

20 (3610 SCC 165 : (2017) 1 SCC (Civ) 468 : (2017) 1 SCC (Cri) 1
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43. The expression “relationship in the nature of marriage” as being akin,to
acommon law or a de facto marriage, came up for consideration in D. Velusaj
v. D. Patchaiammal®3. It was opined that a common law marriage is one whights, ;
requires that although a couple may not be formally married: (a) thejcouple
hold themselves out to society as being akin to spouses; (b) the pa@_ie

voluntarily Cohabited and held themselves out to the world ag bei:g,ig akin t to
spouses for a 51gn1ﬁcant perlod of time. However, not all hvgz iy rel?ﬁmnghlps b

the DV Act. Merely spending weekends together, or a one-fj
not make it a “domestic relationship

in the nature of marriage”, this Court in Indra Sarma“

down the followmg guldehnes (a) duratlon of perlo 'onshlp (b) shared ¢

soﬁirces and ﬁnan(;lal

were only indicative, and not exhaustive.
45. “Domestic violence” has been

d
cv’ d person is emzit | vtider any law
! the%\gy'se or whlch
e
46. Section 17 by a non
anything Contamed In any :ﬁ:' ;
f
g



SCC Online Web Edition, © 2023 EBC Publishing Pvt. Ltd.

Page 38 Saturday, September 16, 2023

Printed For: Aishani Vij, Delhi Judicial Academy

SCC Online Web Edition: http://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2023 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

RAJNESH v. NEHA (Indu Malhotra, J.) 361

47. A three-Judge Bench of this Court in Satish Chander Ahuja v. Sneha
Ahuja?3 has overruled the judgment in S.R. Batra v. Taruna Batra®6 wherein a ~
two-Judge Bench held that the wife is entitled to claim a right of residence ip ,
a “shared houschold” under Section 17(1), which would only mean the hégusg?,
belonging to, or taken on rent by the husband, or the house which belongsito the
joint family of which the husband is a member. In Satish Chander Ahuja=%
Court has held that although the judgment in S.R. Batra?% noticed the def:
of shared household under Sectlon 2(s), it did not advert to d],fferenl part’

C
would frustrate the obJect of the Act. The Court has taken the V&ew {hat the
definition of “shared household” in Section 2(s) is an exhaustive ﬁ%ﬁnmon
The “shared household” is the household which is the d --ilsllng place of the
aggrleved person in present time. If the definition of

; mmedlate crelief to

lﬂ Where the @g grleved

nency. Mere fleetin .or Casual living
a shared houselﬂl 34

‘éﬁé{shared household;
may either be owned, or tenanted by the

R (idd) the shared househo
2l respondent singly or jointly.
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The right to residence under Section 19 is, however, not an indefeasible ﬁgpt,
especially when a daughter-in-law is claiming a right against aged paren
in-law. While granting relief under Section 12 of the DV Act, or in any iy

proceeding, the court has to balance the rights between the aggrievedawo,
and the parents-in-law.

aggrieved person and any child of the aggrieved person a g
violence and such relief may include, but is not limited to—
(a) the loss of earnings;
(b) the medical expenses;
(¢) the loss caused diue 1o destruction, Q%i

(d) the matntenancefor the aggrteved pn?{f‘SOH (5.3 f‘ell as her children,

artorder of maintenance

(2) The monetary relief granted
Jair and reasonable and consiste‘ﬂt wi
aggrieved person is accustomed.

ithe @gneved person, or deposit
or _ebt due to or accrued to the

? sed by the acts of domestlc violence
3 pr0V1des that the Magistrate may

domestlc violence, or that thergiis a likelihood that the respondent may commit
an act’:fof domestic violence. In such a case, the Maglstrate is empowered to

e i,
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50. Section 26 of the DV Act provides that any relief available under |
Sections 18, 19, 20, 21 and 22 may also be sought in any legal proceeding before *
a civil court, Family Court or criminal court. Sub-section (2) of Section 28
provides that the relief mentioned in sub-section (1) may be soughtin addﬂ}lo :
to, and along w1th any other re11ef that the ag grleved person may seek i 11_},;

to inform the Magistrate of the grant of such relief.

51. Section 36 provides that the DV Act shall be in additig
derogation of the provisions of any other law for the time being'i

2. Conflicting judgments on overlapping jurisdiction
52. Some High Courts have taken the view that since

cannot be adjusted or set off in the other. For instance
Manjulata27 the Madhya Pradesh High Court held th

P

the amounts awarded in the two proceedlngs, 1t"“‘ Fthat the qu%eé’éion as
to Whether adJustment is to be granted is 4 “g?tte of ]udlclal d:l;scre»tlon t¢ be

7 2008 SGC OnLine MP 18 : AIR 2008 NP 139
213 2015 sic OnLine MP 7427 : (2016) 2MPLJ 179
28
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monthly maintenance awarded under Section 23 read with Section 20(1)(a')
of the DV Act could be adjusted against the maintenance awarded under
Section 125 CrPC. The Family Court held that the order passed under tlkleg
DV Act and the CrPC were both independent proceedings, and adjust
was not permissible. The Bombay High Court set aside the judgment
Family Court, and held that Section 20(1)(d) of the DV Act makes it
the maintenance granted under this Act, would be in addition to al,';

ce aWarded in any other
boﬁZ’e the maintenance

' ﬁ%tenance
an that the

under the dzﬁ‘erenl enactments, i
husband can be made liable 10 pay th
said proceedings.”

the mal ienanc pré@eedlngs the ottrder Wfouﬂd debar re-adjudication of the issue

pceéd;- g’ In paras 16 and 17 of the judgment,

of the aforesaid Sections 20, 26 and 36 of the
blish that the provisions of the DV Act dealing
w;{h maintenance are supp{ementary to the provisions of other laws and

81 Vishal v. Aparna, 2018 SCC OnLine Bom 1207
19 SCC OnLine Del 9526 : (2019) 7 AD 466
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therefore maintenance can be granted to the aggrieved person(s) under
the DV Act which would also be in addition to any order of mamlenance
arising out of Section 125 CrPC.

17. On the converse, if any order is passed by the Family Ciu
under Sectlon 24 of the HMA, the same would not debar the Court 111 thie

On of&the legislature
: i the said order

mamtenance to the wife and it is nowhere the znte ;
that once any order is passed in ezther of the proce

court.”

The Court held that under Section 20(1)(d) ,_’V Act, mal;!nfenance
awarded to the aggrieved woman under thé W, Agt is 1n additidn tdian oi:der
of maintenance provided under Section, 12 he grant of fai g_ance
under the DV Act would not be a bar f it

of the HMA.

e,

ee maifitenance un&i@ ‘Sgac tn 24

before the High Court, it was hél&l théatd reading Bf S&,C
Actindicates that while e;on denng_m n applicatiog:iy (‘i Sg%CthIl 12 of the DV

“5 Readlnqg ofﬁSectlon 20(1)(&1) of}tfhe DV Act further shows that the

(emphasis supplied)
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57. The issue whether maintenance under Section 125 CrPC could be
awarded by the Magistrate, after permanent alimony was granted to the wife "511
the divorce proceedings, came up for consideration before the Supreme Gourt;
in Rakesh Malhotra v. Krishna Malhotra®*. The Court held that once dn o der
for permanent alimony was passed, the same could be modified bygthess:
court by exercising its power under Section 25(2) of the HMA. The C#&
that: (SCC OnLine SC para 16)

: : 0.__:.125 CrPC | g"?f%i‘eated as

d
58. In Nagendrappa Natikar v. Neel ’
where the wife 1nst1tuted a suit undewﬁec on 1§ of the HA
not make any further claims for maintenan
that the proceedings under Section, 125 CrPC were sm %xy in nature and
were intended to provide a speeiﬂy e1) y order passed under e
Section 125 CrPC by compromikgior @
under Section 18 of the HA.§ A
d an application under
125 proceedings, she had
' f
: g
3. Dlrectwns oe__'w"overlappm Jﬂ’r?m_;ctwns
34 20213 SCC OnLine SC 239 h

i) (2{)14) 14 SCC 452 : (2015) 1 SCC (Civ) 346 : (2015) 1 SCC (Cri) 407
097) 11 SCC 286 : 1998 SCC (Cri) 160
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be inequitable to direct the husband to pay maintenance under each of the ,
proceedings, independent of the relief granted in a previous proceeding. If "
maintenance is awarded to the wife in a previously instituted proceeding, s
is under a legal obligation to disclose the same in a subsequent proceedlngi;fo
maintenance, which may be filed under another enactment. While deciding the
quantum of maintenance in the subsequent proceeding, the civil court/Famil
Court shall take into account the maintenance awarded in any previstigly
instituted proceeding, and determine the maintenance payable to thie cl{;yma

61. To overcome the issue of overlapping jurisdiction, and av id confﬂ% ting
orders being passed in different proceedings, we direct that il a sx;ibsequent
malntenance proceeding, the applicant shall disclose the prev101,€t ] élnte;aance
: tal%ze into
consideration the maintenance already awarded in the previous proc@,@ﬁﬂ‘mg, and
grant an adjustment or set-off of the said amount. If the @;cder pasged in the
previous proceeding requires any modification or Varla‘ft-:‘;
required to move the court concerned in the previous pr

1de Act 49 of 2001
rPC (1nse?éd Vlde

of the cases. The delays are caused by Varlous factors, siichy;
docket pressure on the Family @uéf’", repetitive adjou’fmmen;ﬁs sought by
parties, enormous time taken for mﬁleﬁhon of pleadma'gﬁ‘at t,he 1nter1m stage
itself, etc. Pendency of apphcaétlto

; b]e tjve assessrp@m fé g:fant of interim maintenance.
: dency on the pait of 1héswife to exaggerate her needs,
there is a ce responyﬁhngﬁtendency by tﬁre hu§,band to conceal his actual income.
It has ther@fore becﬁpme necessaEy. to l“&y giéwn a procedure to streamline the
Syifé4vho has no other source of i income, has to

er parents/relatives during the interregnum

hildren, t@ill she begins receiving interim

64. I the first instance, the Famlly Court in compliance with the mandate
ecth»ﬁ 9 of the Family Courts Act, 1984 must make an endeavour
gttfement of the disputes. For this, Section 6 provides that the State
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Government shall, in consultation with the High Court, make provision for
counsellors to assist a Family Court in the discharge of its functions. Given

the large and growing percentage of matrimonial litigation, it has bedor‘;‘?l B

in every Family Court which would help in the process of settleme
proceedings for settlement are unsuccessful, the Family Court Woul
with the matter on merits.

65. The party claiming maintenance either as a spouse,
a civil union, live-in relationship, common law marriage, .3

to file a concise apphcatlon for interim maJntenance Wlth 6ﬁtngw

B + q
ed El;.eadlngs
fom ‘the court

towards maintenance at the interim stage. -

66. The Delhi High Court in a series ofg ”*j’mdg'- e:(ﬁﬁts beginning with
Puneet Kaur v. Inderjit Singh Sawhney3’ and 0
Mahinder Kumar Sharma38 (“Kusum Shariig
for mamtenance under the HMA HAM ﬁile

etm&pohtan cities, u;i_ban ard#§, rural areas, tribal areas, etc. it was

E

consideged app}f@pﬂate to elicit resgpnse _
Authormes (“S]:;SAS”) Th"; 3

“2014 SCC OnLine Del 7627 : (20 i 214 DLT 493
39 Kusym Sharma v. Mahinder Kumar,é‘hanna 2015 SCC OnLine Del 6793 : (2015) 217 DLT 706
40 Ku&ﬁm Sharma v. Mahinder Kumar Sharma, 2017 SCC OnLine Del 11796 : (2017) 241 DLT 252
41 Kugym Sharma v. Mahinder Kumar Sharma, 2017 SCC OnLine Del 12534 : (2018) 246 DLT 1
sum Sharma v. Mahinder Kumar Sharma, 2020 SCC OnLine Del 931
“SHRinesh v. Neha, 2019 SCC OnLine SC 1918

e i,

5
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suggestions received from the SLSAs for framing guidelines on the Affidavit ,
of Disclosure of the Assets and Liabilities to be filed by the parties.

68. The NALSA submitted a comprehensive report dated 17-2-202
containing suggestions from all the State Legal Services Authorities througﬁ!ou.;.
the Country We ﬁnd the various sug gestlons made by the SLSASs to be oﬁ.gr

69. Keeping in mind the varied landscape of the coungy
recommendations made by the SLSAs, it was submitted th
Affidavit of Disclosure may be framed to expedite the process;
the quantum of maintenance.

70. We feel that the affidavit to be filed by parties residing 111*&1
would require to be entirely different from the one applicable to rurdk
tribal areas. For this purpose, a comprehensive Affidavi Jl@(:losure of Assets
and Liabilities is being attached as Enclosures I" and 1

71 We have been informed by the Meghalay

Ao

-tly tribal population,
y 1:1110n is comprised of
eghalaya the » g‘e’;ﬁngest

: relatmg

which follows a matrilineal system of society. The :
three tr1bes viz. the Khas1s Jaintia and Garo tr1be$ I

72. Keeping in mind the ne
Dlsclosure of Assets and Llabl ifi

under Article 136 read w”ﬁth

72.1. (a) The Affidlayi
Enclosures I, II and III
by the parties in all B
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Assets and Liabilities to the respondent. If the respondent delays in filing the
reply with the affidavit, and seeks more than two adjournments for this purpoSe
the court may consider exercising the power to strike off the defence of; the,
respondent, if the conduct is found to be wilful and contumacious in d@layl g
the proceedings*3. On the failure to file the affidavit within the prescribeditime

72.5. (e) If apart from the information contained in " Affl{faVItS of
Disclosure, any further information is required, the court conc ed may pass
appropriate orders in respect thereof. i

72.6. (f) If there is any dispute with respect to fh edfaration made in the

2

Affidav1t of Dlsclosure the aggrieved party may seek ermﬁssmn of the court

opposite party under Order 11 CPC. On ﬁl;pg
111V0ke the pr0V1510ns of Order 10 CPC or Sec

d
e
and rephes filed shguld:
misrepresentationsé@re%"’
f
g
every Famlly Court.
h

-'&ﬁshalya v. Mukesh Jain, (2020) 17 SCC 822 : 2019 SCC OnLine SC 1915
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Permanent alimony

73. Parties may lead oral and documentary evidence with respect to income,
expenditure, standard of living, etc. before the court concerned, for fixmg thig,
permanent alimony payable to the spouse.

74. In contemporary society, where several marriages do not las
reasonable length of time, it may be inequitable to direct the contesting S|
to pay permanent alimony to the applicant for the rest of her life. The duyi

75. Provision for grant of reasonable expenses for the rnarfla_ge @T children
must be made at the time of determining permanent alimony, whégit ithe custody
is with the wife. The expenses would be determined by taking intdaccéil
financial position of the husband and the customs of the famlly

grandparents in favour of the children, this Woul
consideration while deciding the final child support.

is no straitjacket formula for fixing the cgy_:ant;'
78. The factors which would Weigh évtf‘agt

y i r"*to her marriage;
aj;rlage whether the
i 'es for nurturmg the

;for h

f ’1s e&ip\cﬁted and Could support herself The

/ ‘Iﬂv Parmvir Parmar, (2011) 13 SCC 112 (2012) 3 SCC (Civ) 290
45 Q@‘ 415 SCC 801 : (2018) 2 SCC (Civ) 712
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80. On the other hand, the financial capacity of the husband, his actyal
income, reasonable expenses for his own maintenance, and dependent famil
members whom he is obliged to maintain under the law, liabilities if any, wioyld::, ;
be requlred to be taken mto consideration, to arrive at the approprlate q;;lan

living of the husband, as Well as the spiralling inflation rates and hlg'
11V111g The plea of the husband that he does not possess any source

b
1th be so extravagant €
which becomes oppressive and unbearable for the res m__;ndei;lt nor should it be
so meagre that it drives the wife to penury. Thg‘*«?ﬂ'zt;fﬁ- en :
has to be adjudged so that the wife is able tg,
comfort.
82 Section 23 of the HAMA provigk d
source. e
83. Section 20(2) of the D 4
to the aggrieved woman aud s {éshildren mygst
and consistent Wlth the stazndar& of 11V1ng to ;
e v. 3 f
ifﬁhg maintenance: (SCC OnLine
g

46 Reé—jﬁy\za Salkan v. Sumer Singh Salkan, (2019) 12 SCC 303 : (2018) 5 SCC (Civ) 596 : (2019) 4

SCEHCr) 339

K turbhuj v. Sita Bai, (2008) 2 SCC 316 : (2008) 1 SCC (Civ) 547 : (2008) 1 SCC (Cri) 356
FEEHI07 SCC OnLine Del 622 : (2007) 140 DLT 16

e i,
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6. Non-applicant’s liabilities, if any.

and treatment, etc. of the applicant.
8. Payment capacity of the non-applicant.

9. Some guesswork is not ruled out while estimating the incom
non-applicant when all the sources or correct sources are not disclos

10. The non-applicant to defray the cost of litigation.

11. The amount awarded under Section 125 CrPC is ad]
the amount awarded under Section 24 of the Act.”

maintenance payable.
(a) Age and employment of parties

professmnally qualified, but had to glve up he‘i”' mple nierit opportunities to
; H ?‘é\:&i‘nlnor
this factor would b % requﬁ’ed

to be glven due 1mportance ThlS is of parﬁ_,_ufa,

(b) Right to residence

87. Section 17 of the DV
in the “shared householdé’ S'

stage”\ I

t];w shared household must have
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casual living at different places would not constitute a “shared household”, It
is important to consider the intention of the parties, nature of living, and nati
of the household, to determine whether the premises is a “shared househgld’
Section 2(s) read with Sections 17 and 19 of the DV Act entitles a womah tqg
right of residence in a shared household, irrespective of her havinggany:]

needs and resources of the parties.
(c) Where wife is earning some income

d
wife is capable of earmng, it Wou'lﬁ- to reduce
the malntenance awarded by the Faml ‘edsﬁ to" determine

‘_,‘“_mzi"fﬁtajn herself,
in accordance with the lifesty e
Sustenance does not mean, an
90.2. In Sunita Kachwcg :
degree and was emBloyeid .
1 “t;‘i:o 1¢; she would not require
Sugfg eme Court repelled thls
f
g

'(2018) 12 SCC 199 : (2018) 5 SCE(Civ) 308; See also the decision of the Karnataka High Court
in P Suresh v. 8. Deepa, 2016 SC \-iDane Kar 8848 : 2016 Cri LJ 4794 (Kar)
47 Chaburbhu) v. Sita Bai, (2008) 2 scc 316 : (2008) 1 SCC (Civ) 547 : (2008) 1 SCC (Cri) 356
50 leul Lakhanpal v. Pooja Sharma, 2015 SCC OnLine HP 1252 : 2015 Cri LJ 3451 h
¥ 14) 16 SCC 715 : (2015) 3 SCC (Civ) 753 : (2015) 3 SCC (Cri) 589
5454520 SCC OnLine Bom 694

st

5
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90.4. An able-bodied husband must be presumed to be capable of earning
sufficient money to maintain his wife and children, and cannot contend that
he is not in a position to earn sufficiently to maintain his family, as held by ,
the Delhi High Court in Chander Parkash v. Shila Rani>3. The onus is om#the
husband to establish with necessary material that there are sufficient grounds¢
show that he is unable to maintain the family, and discharge his legal oblig: ion
for reasons beyond his control. If the husband does not disclose the

amount of his income, an adverse inference may be drawn by the gburt
90.5. This Court in Shamima Farooqui v. Shahid Khan>* citegthe Judgm

y57

in Chander Parkash33 with approval, and held that the obllgatlom'
to provide maintenance stands on a higher pedestal than the wi

(d) Maintenance of minor children

91. The living expenses of the child would 1nclude 5
clothing, residence, medlcal expenses, education of clifldren: {Extra coachlng
lein ent the basic
education must be factored in, while awarding chlldsgﬁppo.

be a reasonable amount to be awarded for extra(gaurrl ulgmfc;oaichmg Classes and

92. Education expenses of the childr Ormally;borﬁe by\athe
father. If the wife is working and earning % i} Jltly, the expenses may‘q?_.“&be
shared proportionately between the partjes. k e
(e) Serious disability or ill health

93. Serious disability or ill health of
the marriage/dependent relative whe, i

Section 125(2) CrP
Magistrate may awg
the date of apphca

5 i
95 In I,he absence. of a umform egl'

w

. there is a vast variance in the
country, with respect to the date
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(a) From date of application

96. The view that maintenance ought to be granted from the date Whe
the application was made, is based on the rationale that the primary objects, :
of maintenance laws is to protect a deserted wife and dependent éhildign
from destitution and vagrancy. If maintenance is not paid from th@ i
application, the party seeking maintenance would be deprived of su
owing to the time taken for disposal of the application, which often
several years.

97. The Orissa High Court in Susmita Mohanty Y .Ra_bi ‘ . b
Sahu® held that the legislature intended to provide a su@m ¥, qulck and
comparatlvely 1nexpens1ve remedy to the neglected person. W rere I’Itlgatlon
of the order. ¢

98. In Kanhu Charan Jena v. Nirmala Jen_
was considering an application under Sectign 125
that even though the decision to award mainte
application, or from the date of order, v
it Would be approprlate to grant main d
application, and the husband max ﬂ'eny it. In such e
an 1ssue and demde the same bﬂ@ed c)‘n ev1dence Lé

pecorded in b Ia C £
f‘- ‘_phcatlon '
ning paymen@ T maigtenance under Section 125 CrPC
l Dzslrlct Judge, Gonda®®. The Court
qflﬁ always be regarded as the startmg g

56 (1996) 1 OLR 361
57 2006 SCC OnLine Ori 217 : 2001 Cri LJ 879
58 201 SCC OnLine Ori 30 : (2010) 93 AIC 726 h
¢ 61 SCC OnLine MP 6 : (1993) 2 MPJR 63

B 3610 SCC OnLine All 5428 : (2019) 6 ADJ 850

e i,
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that maintenance be paid from the date of judgment. The High Court held that ,
the normal inference should be that the order of maintenance would be effective
from the date of application. A party seeking maintenance would otherwise bg
deprived of maintenance due to the delay in disposal of the application, which
may arise due to paucity of time of the court, or on account of the conductyf

45—;

the Wlfe is unemployed and is incurring expenses towards majqial .'
and the minor chlld/chlldren she is entitled to recelve mainte n'g

or mterlm mamtenance and expenses of proceedmg
be 4l

The words “or, 1f SO ordered” in Se tlgﬂi ];25 have been,lm;rp eted to mean that
i . 3 appilcatlon special

of .

1nterpretat10n of Sectl&ﬁ 1 ‘5(2- L rPC held that

63 'mmgcc OnLine MP 2657
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106. The Kerala High Court in S. Radhakumari v. K.M.K. Nair® was
considering an application for interim maintenance preferred by the wify
in divorce proceedings filed by the husband. The High Court held:; :
maintenance must be awarded to the wife from the date on which sujmmny
were served in the main divorce petition. The Court relied upon the gudgn

mal tenance becomes ©
es[;i»ondent in the main
appearance. The Court was cons1denng At ; d
under Section 24 HMA in a pet1t10n for :
e
therefore, in o‘ia(
interim maintend f
husband.”
Discussion and q@zre
109. Fh "udggments hereinabgve re"‘_yai: the divergent views of different
th&é date from Whlch ?gnamtenance must be awarded Even
g
-all cases 1nclud1ng Secti in 125 CrPC. In the practical working of the
64 19%& SCC OnLine Ker 51 : AIR 1983 Ker 139
65 190‘5 SCC OnLine Cal 196 : (1965-66) 70 CWN 633 h

: 986) 2 OLR 44
5%#2600 SCC OnLine Ori 21 : AIR 2009 Ori 133
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provisions relating to maintenance, we find that there is significant delay in ,
disposal of the applications for interim maintenance for years on end. It would
therefore be in the interests of justice and fair play that maintenance is awarded
from the date of the application '

proceedings would require grant of malntenance to date back o fhef date of
application.

111. The rationale of granting maintenance from
finds its roots in the object of enacting maintenance leg_lsl'
the wife to overcome the financial crunch Which f‘”""'i' ¥

from the date on which the apphcatlon for g
concerned. '

112. In Badshah v. Urmila Badsha
considering the interpretation of Section
p- 196, para 13)

“13.3. ...

tmm of a destitule
wife or hapless chlldren A p 1 ian, the Court is
dealing with the ma(glnallsed s
achieve * soczal]ustzCe_

Preamble of the é@ns Autz

(emphasis supplied)

sary to issue directions to brmg about

70 (% ﬁ 1 SCC 188 : (2014) 1 SCC (Civ) 51
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before the court concerned. The right to claim maintenance must date back,to
the date of filing the application, since the period during which the maintenarcg
proceedings remained pending is not within the control of the apphcant : :

V. Enforcement of orders of maintenance
114. Enforcement of the order of maintenance is the most c

completely nullifies the object of the law. The Bombay Hl&;

Viresh Chhadva v. Viresh Nagshi Chhadva! held that: (S£C
para 7)

“7. ... The direction of interim alimony and expenses of : ation under
Section 24 is one of urgency and it must be deglde@--}as soon as it is raised
and ... the law takes care that nobody 1s dls‘ab d %i?(am prosecuting or ¢

§'ect10n 18

(a) Section 28-A of the Hindu Marriagi

i

#©55 read wif

of the Family Courts Act, 1984 an(f jmle 21 Rule 94 GPC '-vo_r exeputlng d
by the Famlly Court shall be ex ©
117. Section 125(3) CrP. VICL s that ifithe part against Whom the order
i i I O'EOmply withithé
Sidfines, and the Maglstrate
»which may extend to one
f
.Courts have passe qxders for striking off the defence
‘w ei?f ff maintenance, so as to facilitate
e pet}gtlon In Kaushalya v. Mukesh Jain®
: Jffourt to strike off the defence of the g

respondént in c;'iase of nont ay" Of maintenance in accordance with the

interim or‘ r fssed. i
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order, despite several notices, for a period of over two years. The Court taking ,
note of the power to strike off the defence of the respondent, held that: (SCC
a OnLine P&H para 7)

7.

expenses to wife, his defence be struck out.”

120. The Punjab and Haryana High Court in Mohinder Vermagy. S\Jjna ”
p discussed the issue of striking off the defence in the following words QSC
OnLine P&H para 8) ; '

“8. Section 24 of the Act empowers the matrimonial ¢aust
maintenance pendente lite and also litigation expenses to
indigent spouse so that the proceedings can be conducted w thout any
hardshlp on his or her part. The proceedmgs under thls : qyon are summary

c 1o the pendency
he app ;jlccmt then the
: ?) a'oubt remedy
of execution of decree or order passed by thegin
under Section 28-A of the Act, but Ihe same ‘WO-
d %
off the defence of the spouse not ho,aoun.ﬁlg t
instant rellef to the needy one 1nstead°"€a [W‘ﬁltlng endlessly L' i
e
in exercise of its {
Procedure read witlg.S
f

s for its non-payment are that the
able t&be struck off.”  (emphasis supplied)
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122. The Delhi High Court in Santosh Sehgal v. Murari Lal Sehgalz_5,
framed the following issue for consideration: (SCC OnLine Del para 3) '

3. whether the appeal agalnst the decree of dlvorce ﬁled by ~

nd ﬁ@ryana High Court
of ‘&us Court in Sarish

in Rani case’ has been followed by a Single Jud
Kumar v. Meena™. We tend to agree with th:Ls :
with the first principle of law. We are® ti)f the 2

is neghgent and does not pay malntenanﬁe '

the appellant wife can be,d

123. The Punjgb‘apd
was considering a cdig
for non-payment o
order of the trial ¢

terim maJntelmi ¢
‘fgd fleld that ins ‘eagi "

rpﬁi the tﬂal court erre’din S

The err ‘ﬂof th c‘;i:gurt did not assﬁst ing

75 20('5&3 SCC OnLine Del 585 : AIR 2007 Del 210
72 Ram v. Parkash Singh, 1996 SCC OnLine P&H 52 : AIR 1996 P&H 175 h
"4 2001 SCC OnLine Del 817 : (2001) 60 DRJ 246
4590 SCC OnLine P& 35 : (19903 1 DMC 559



SCC Online Web Edition, © 2023 EBC Publishing Pvt. Ltd.

Page 60 Saturday, September 16, 2023

Printed For: Aishani Vij, Delhi Judicial Academy

SCC Online Web Edition: http://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2023 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

RAJNESH v. NEHA (Indu Malhotra, J.) 383

Venkateshwar Dwivedi v. Ruchi Dwivedi’’. The Court held that neither ,
Section 125(3) CrPC nor Section 10 of the Family Courts Act either expressly
or by necessary implication empower the Magistrate or Family Court to strikg ,
off the defence. A statutory remedy for recovery of maintenance was availdble,
and the power to strike off defence does not exist in a proceeding fillndﬁr
Section 125 CrPC. Such power cannot be presumed to exist as an inher:
implied power. The Court placed reliance on the judgment of the Keralg

acivil Court through the provisions which are available for enforcifg v
decree, including civil detention, attachment of property, etc. as prévided by
various provisions of the CPC, more particularly Sectihn ;‘-.55 58, 60 read

126. Strlkmg off the defence of the respondent is an@,r&“ T W
passed in the lastresort, if the courts find default to be l*é'q[, C

court.

VI. Final Directions

127. In view of the foregoing dlscussm N
of this judgment, we deem it appropriate to™p
exercise of our powers under Article 142 of the Constltutl_,

(a) Issue of overlapping Jurlsdlctl

necessary to issue direction
the practice followed by th ’F@mll i

i 2017 Sé‘dt OnLine MP 2065 : (2018) 2 DMC 103 (MP). The Karnataka High Court affirmed this
view in Ravmdm Kumar v. Renuka, 2009 SCC OnLine Kar 481.

nLlne Ker 23592 : [LR (2016) 4 Ker 917
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(b) Payment of Interim Maintenance

129. The Affidavit of Disclosure of Assets and Liabilities annexed ‘as,
Enclosures I, II and III of this judgment, as may be applicable, shall be 'ﬁ]@e
by both parties in all maintenance proceedings, including pending procéedii
before the Family Court/District Court/Magistrates Court concernéd
case may be, throughout the country.

(¢) Criteria for determining the quantum of maintenance
130. For determining the quantum of maintenance payabl

be necessary or of relevance in the facts and circumstances of &
(d) Date from which maintenance is to be awarded

131. We make it clear that maintenance in all
the date of filing the application for maintenance, as h

(e) Enforcement/Execution of orders of maintegg””’“

1 be awarded from ¢

o

art B — IV above.
émtez

an order or decree of maintenance may be en“f&;)r 3
Hindu Marriage Act, 1955; Section 2066) of the ]3*& Act; and Se%tlon«128 of

CrPC, as may be applicable. The order d

Valuable assistance provided by the S

and Mr Gopal Sankaranarayana:: e
f
g
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o

B. Details of Legal Proceedings and Maintenance being pai

5.

1.

members
1. Whether either piit
mental disabili
records. T
2.

RAJNESH v. NEHA (Indu Malhotra, J.) 385

Whether the Applicant is staying in the matrimonial house/parental
home/separate residence. Please provide the current residential
address of matrimonial home or place of residence and details of]
ownership of residence, if owned by other family member. &
Date of marriage:

Date of separation:

General monthly expenses of the Applicant (rent,
expenses, medical bills, transportation, etc.):

to maintenance or child support between the Applichéi__
Applicant.

under the DV Act, CrPC, HMA, HAMA, etc.%

8 Amprowde details
of the quantum of majntenance awarded in the

Ceeéi}ngs

passed
Whether the order of maintenance passéd

Details of dependent family memb
(a) Relationship with dependantS'

including interest income
income and any other;

&X abl.ﬁ“l;jy on any such
The approx1rnate exp nsesd utit o the dependant.

i} shildren or any other dependent family

life-threatening diseases, which would
entail expensive and regular medical expenditure? If yes, provide
dﬁtalls of the same along with summary of previous details of
pitalisation/medical expenses incurred.
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E. Details of children of the parties

F. Details of Income of the Deponent °

1. Number of children from the existing marriage/marital relatlonshlp/
previous marriage. '
2. Name and age of children.
3. Details of the parent who has the custody of the children.
4. Expenditure for maintenance of dependent children.
(a) Towards food, clothing and medical expenses.

or professmnal/educatlonal course, spec1allsed

skills programme of dependent children. J

(d) Details of any loan, mortgage, charge incurred or 1fstalshent plan
(being paid or payable), if any, on account of any#gducational
expenses of children. &

5. Whether any voluntary contribution by eitl
made towards these educational expenses? I
the same. Also provide an estimate of an ":afid'tl
may be required.

6. Whether any financial support is berti
the educational expenses of the#ghi

f thg: parties is being
es, \E:Jrowde details of

-

‘al contribution that

1. Name of employer:

2. Designation:

3. Monthly income:

4. If engaged in governmen serv1ce furmsh late
directly by employer.

5. If engaged in the p i

6.

dearness all¢
the empl@

ing the course f
ssed to income ta&

rces, such as rent, interest, shares, dividends,
ost office deposits, mutual funds, stocks,
# debentures, agriculture; or business, if any, along with TDS in respect
of any such income.

Furnish copies of bank statement of all accounts for the last 3 years.
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G. Assets (movable and immovable) owned by the Deponent

Pwhoe=

N

H. Details of Liabilities of the Deponent
1.

b

Self-acquired property, if any:
Properties jointly owned by the parties after marriage:
Share in any ancestral property:

Other joint properties of the parties (accounts/investments/E
mutual funds, stocks, debentures, etc.), their value and statu
possession:

Status of possession of immovable property and detail
leased:

Details of loans taken or given by the Deponent:

the marriage. Also provide brief reasons for su
if any.

Loans, liabilities, mortgage, or Chaﬂge
Deponent, if any. '
Details of any EMIs belng paid.

filing the Affidavit:
Any other information which would
liabilities of the Deponent.

e

#pro*T@,ssmn/self—emp' y
tors-hlp concern;

’oﬁt and loss of the company in which such
arty is in business in the (:ompany

e
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7. In case of self-employed individual, provide the filings of the lagt
Income Tax Return from any such profess1onal/bus1ness/vocatlonal
activity. ;

J. Information provided by the Deponent with respect to the m“"eo _
assets and liabilities of the other Spouse

1. Educational and professional qualifications of the other spou

2. Whether spouse is earning? If so, give particulars of the o
and income of the spouse. :

3. If not, whether he/she is staying in his/her own acco b
arented accommodation or in accommodation prov
business/partnership?
4. Particulars of assets and liabilities of spouse as known edeponent,
along with any supporting documents.
K. Details of Applicant or the other Spouse, in
Resident Indians, Overseas Citizens of India ¢
Persons living abroad outside India
1. Details of Citizenship, Natlonahty and £eiiy
if the Applicant or other spouse 7
temporarily or permanently. :
2. Details of current employment d
3.
in foreign jurisdiction. g e
4. Details of tax liab i%ouse in foreign
jurisdiction. ( £
5. Detalls of mcom of* DOY] m other sources in
f
g

stated in this affidavi
I undertake to informithis Court immediately with respect to any
material change in my employment, assets, income, expenses or any h
other information included in this affidavit.
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[a—y

2.
3.
4.
5.
6.
7.
8.

11.

RAJNESH v. NEHA (Indu Malhotra, J.) 389

I understand that any false statement in this affidavit, apart from being
contempt of court, may also constitute an offence under Section 199
read with Sections 191 and 193 of the Indian Penal Code punishable
with imprisonment up to seven years and fine, and Section 209 ofhe;
Indian Penal Code punishable with imprisonment up to two year anx‘ii\

the Indlan Penal Code, 1860.

Verification
Verified at ___on this day of

Nature of land : whether
Whether such land is agri

such as buffaloes, cows, goats,
eping, piggery, etc. the number

other livestock activ

. Loans if any obtained aga_nst the land. Furnish details of such loans.
. Any other sources of income:
. Liablhtles if any.
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Declaration
1. Ideclare that I have made a full and accurate disclosure of my incom:

B

expenditure, assets and liabilities from all sources. I further dec}garg: ¥

that I have no assets, income, expenditure and liabilities other than
stated in this affidavit. -

2.
3.
”n;she;,hde with
"n 2@9 of the
the Indlan Penal Code, 1860.
Verification
Verified at ___on this day of %
affidavit are true to my personal kﬁ; d @; no part Ot
and nothlng material has been 1 __ge ed therefromg: I fui‘therWerlfy
Affidavit for't 5 a
1. Whether the woman ishé'ygungest daug]}; Stipf fhe famlly
> . . :

Whether the woman.
property. &

1§ ny Slbhngs she has.
In évent of a woman:not being the youngest daughter, she has to
... disclose who the youngiest daughter is.

2 The woman should disclose if she has any movable or any immovable
property, self-acquired or inherited from her clan.
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9. The woman should disclose if she is married to tribal or non-tribal.
The above format may be modified or adapted by the court concerned,
as may be considered appropriate.

Declaration

(\T@de punishable
Secﬁon 209 of the

‘;i,

DEPONENT




