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CRL.M.G.4438/2013

Taﬁmay Kumar Petitioner -

VERSUS
Respondent

The State

Petition under Section 482 Cr. P.C. Challenging the order dated 25.07.2011 passed by
Ld. MM., KKD Courts, Delhi and order dated 07.08.2013 passed by Ld. CMM.,KKD, Court, Delhi.in
FIR No.174/2004, Uls 279/338 IPC, P.S. Pandav Nagar, Delhi o



Sir/Madam,

. | am directed to forward herewith for immediate compliance/necessary actleﬁ é:,copy of
judgement/order dt. 28/06/2021 passed in the above noted case by Hon'ble Nir. Jiistice

J.R. Midha of this Court.

Other necessary directions are contained in the enclosed copy of ord:er.

3

Encl: Copy of order dt. 28/06/2021 _ = / 4
And memo of parties. ' , Admin.Officer (JudL)Crl.11%:
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£ H_NIHE HIGH COURT OF DELHI AT NEW DELHI
e “/om \ | Date of Decision: 28" June, 2021
+  CRL.M.C.5328/2013 |
-SUNIL TYAGL e Petitioner
- Through:  Mr. Ajayinder — Sangwan,
Mr. Raj Kumar Sharma,
Mr. Arun  Rathi ~and
Mr. Summinder  Paswan,
Advocates ‘
versus , :
GOVT OF NCT OF DELHI & ANR —  ..ees Respondents
Through: ~ Ms. Nandita Rao, ASC (Cxl)

+- CRL.M.C. 4438/2013

TANMAY KUMAR
Through:
Versus

STATIE

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013

with Ms. Gayatri Virmani and
Mr. Amit Peswani, Advocates
Mr. Rajshekhar Rao, Secnior
Advocate as Amicus Curiae
with Ms. Aanchal Tikmani,
Advocate

Mr. Vikas Pahwa, Senior
Advocate with as Amicus
Curiae  with Ms. Raavi
Sharma, Advocate

Mr. Nikhil Goel, SPP with
Mr. Vinay Mathew, Advocate

: ... Petitioner

Dr. L. S.  Chaudbary,
Advocate  with  Mr.  Ajay
Chaudhary,  Mr Vishesh
Kumar, Mr. Parambir Singh,
Mr. Anurag Singh Tomar and
Mr. Veeresh  Choudhary,
Advocates

..... Respondent

Page 1 of 185



for reshaping the law is influenced by the principles of
Equity and Natural Justice, as effective agencies of
growth. The ideal State is when the rules of law satisfy
the requirements of justice and the gap between the.two
is bridged. It is this attempt to bridge the gap which
occasions the development of New Jurisprudence.

The existence of some gap between law and
Justice IS recognized by the existing law itself. This is
the reason for the recognition of inherent powers of the
court by express provision made in the Code of Civil
Procedure and the Code of Criminal Procedure. The
Constitution of India by Article 142 expressly confers
on the Supreme Court plenary powers for doing
complete justice in any cause or matter before it. Such
power in the court of last resort is recognition of the
principle that in the justice delivery system, at the end
point attempl must be made to do complete justice in
every cause, if that result cannot be achieved by
provisions of the enacted law. These powers are in
addition to the discretionary powers of courts in certain

© areas where rigidity is considered inappropriate, €.g.,
equitable reliefs and Article 226 of the Constitution. ... .

2. The petitioners in both these cases were declared as
Proclaimed Offenders without following due process of law. In
CRL. A. 5328/2013, the Jearned Magistrate declared the petitioner as
a proclaimed offender without satisfymg himself as to the factum of
service of notice upon the pctitionef as respondent no. 2 was unable
to furnish the complete address of thé petitioner and the notices were

not sent to the petitioner at the correct address. All addresses

furnished by the respondent were found to be incorrect. In CRL. M.

C. 4438/2013, the petitioner was declared a proclaimed offender but

he was never scrved any summons/warrants. Vide judgment dated

CRL.M.C. 5328/2013 & CRL.M. C. 4438/2013 - " Page 3 of 185




Through: ~ Ms. Nandita Rao, ASC (Cil.)
with Ms. Gayatri Virmani and
Mr. Amit Peswani, Advocates
M. - Rajshekhar Rao, Senior

Advocate as Amicus Curiae -

with Ms. Aanchal Tikmani,
Advocate f

Mr. Vikds Pahwa, Senior
Advocate with as Amicus
Curiae with  Ms. Raavi
Sharma, Advocate .

- Mr. Nikhil Goel, SPP with
Mr. Vinay Mathew, Advocate

CORAM: _
HON'BLE MR. JUSTICE J.R. MIDHA

JUDGMENT (ORAL)

1. ~ The requirements of justice give an occasion for the

development of new dimension of justice by evolving juristic
principles for doing complete justice according to the current needs

of the Society. The quest for justice in the pEooess of administration

of justice occasions the evolution of new dimensions of the justice. -

J.S. Verma, J., in his Article “New Dimensions of Justice”, (1997)

3 SCC J-3 observed that:

“  Justice is the ideal to be achieved by Law. Justice is
the goal of law. Law is a set of general rules applied in
the administration of justice. Justice is in a cause on
application of law to a particular case. Jurisprudence is
the philosophy of law. Jurisprudence and Law have
ultimately to be tested on the anvil of administration of
justice. ‘Law as il is ' may fall short of "Law as it ought
{0 be' for doing complete justice in a cause. The gap
between the two may be described as the field covered
by Morality. There:is no doubi that the development of
the law is influenced by morals. The infusion of morality

N
hN
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tury, 2021, this Court allowed the both petitions and quashed

fipugned orders declaring the petitioners as “Proclaimed

DUIan the course of the hearing dated 27™ November, 2013,
LS ( 50 pal Subramaniam, learncd senior counsel present in Court in
some othcr case pointed out that the orders under Section 82 of thé
Code of Criminal Procedure (hereinafter referred to as CrPC or the
Code) were passed in a routine manner and guidelines are neoeséary
to ensure that orders under Sections 82 and 83 CrPC are passed after
following due process of law. It was suggested that guidelines be
laid down by this Court in this regard.
4. Vide order dated 07" March, 2014, Mr. Surinder S. Rathi,
Regi%tral Delhi High Court, who was then posted in Delhi State
Legal vawcs Autho1 ity (DSLSA) and had done cxtensive resear ch
on the subject, was requested to submit his rescarch papers. Mr.
Rathi submitted his research papers along with the draft of the
suggested guidelines. As the matter progressed, Mr. Rathi submitted
his first report which was considered by Delhi Police as well as CBI
and after thorough deliberations, he submitted his Tinal I{éport
before this Court. Mr. Rathl in his report has dealt with the
* provisions relating to the declaration of a Proclaimed Offender at the
stage of investigation as well as trial and post conviction. Mr.
Surinder S. Rathi has also shared a Research Paper titled ‘Unified
Criminal Justice System (UCJ S)’. UCIJS aims at‘achicving a unified
digitization of cr iminal investigation system right from the stage of

registration of I*IR and investigation till up to trial and, appeal along

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 Page 4 of 185



T

with seamless exchange of data between duty holders includingj
Police, Judiciary, Prisons, Prosecution, Forensics, Legal Serv'fces
and others, at all stages.

5. Mr. Dayan Krishnan, Mr. N. Hariharan, Mr. Vikas Pabwa, Mr.
Rajshekhar Rao, Qenior Advocates; Mr. Qurinder S. Rathi, OSD-
cum-Registrar, Delhi High Court; Mr. Rajiv K. Garg, Advocate and
prof. (Dr.) G.S. Bajpai, Vice Chancellor, Rajiv Gandhi National Law
University, Patiala (former Professor of Criminology and Criminal
Justice, National Law University, Delhi) assisted this Court as amici
curiae and submitted valuable suggestions to assist this Court in
‘fréming the guidelines.

6. Vide order dated 21% November, 2014, this. Court directed
Delhi Police as well as CBI to file the status repofts with respect to
the Proclaimed Offenders. Delhi Police and CBI have filed their

respective status reports. As per the status report of Delhi Police,

18,541 persons have been declared Proclaimed persons out of which

6000 Proclaimed offenders were accused of heinous crimes. As

regards to CRI, 820 persons werc declared as Proclaimed persons as

on 31% December, 2014 out of which 184 Proclaimed offenders and
193 Absconders were arrested. | -

7. Vide order dated 3'15t July, 2019, Delhi police and CBI were
directed to file fresh status reports. As per the fresh status reports of
the Delhi Police, number of Proclaimed persons have increased to
26,532 as on 31 Séptember, 2019 out of which 3826 Proclainied
offenders have been arrested, prosecution has been launched against

1601 Proclaimed oﬁénders and properties of 28 Proclaimed

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 Page 5 of 185




offenders have been attached. As regards CBI, further 793 accuéed
persons have been declared as Proclaimed offenders between (’%)15l
January, 2015 to 31" Octobel", 2019 out of which only .68
Proclaimed offenders have been arrested, properties of 21
Proclaimed offénders have been attached and prosecution has been
Jaunched against 2 Proclaimed Offenders under Section 174A IPC.

8. Vide judgment dated 07" January, 2021, this Court directed
Delhi Police as well as CBI to constitute an Internal Committee 10
formulate the suggestions with respect to the Prociaimeé Officer.
Delhi Police as well as CBL have complied with the orders and have
submitted their reports contouring their suggestions with respect to
Proclaimed Offender.

9. This Court is of the view that declaring a person as a

Proclaimed Offender leads to a serious offence under Section 174A

IPC which is punishable for a period upto 3 or7 years. It affects the

life and liberty of a person under Articl_e 21 of the Constitution of

India and it is necessary to €NSULe that the process under Sections 82

and 83 CrPC is not issued in a routine manner and due process of

law is followed. The second important aspect is that once a person

d-offender. it is the dut of the State

has been declared as a Proclaime

to make all reasonable offorts to arrest him and attach his roperties

as well as launch prosccution under Section 174A 1PC.

10.  This Court considers it nccessary to issue directions in this
regard in exercise of inherent powers under Section 482 CrPC read
with Section 483 CrPC and Article 227 of the Constitution. Section

482 of the Code of Criminal Procedure empowers this Court to make

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 Page 6 of 185
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sach drders as may be necessary to secure the ends of justice in

wisc of the inherent powers. Section 483 of the Code of
énmmal Procedure, 1973 casts a duty upon every High Court to
cxercise its continuous supcxmtcndcnce over the Trial Courts to
ensure that there is an cxpedmous and plOpCl dlsposal of cases.
Article 227 of the (,onsmuhon also confers on this Court the power

of supcrmtendcncc over all subordinate courts in relation to which it |
exercises jurisdiction. The paramount conmderdtlon behind vesting
such W1dc power of super intendence in this Court 1s to keep the path
of justice clear of obstructions which might unpcde it. It is. the
salutary duty of this Court to prevent the abuse of the process,
miscarriage of justice and to correct the irrcgularities in the judicial
- process.

Submissions of Mr. Dayan Krishnan, Senior Advocate as Amicus

11.  One of the fundamental foundations of criminal justice system
in India is that the accused of an offence has to be prescnt during the
entire process of the criminal trial. The concept of ex-parte trial 1s
alien to the Indian legal system as well as the fundamentals of a fair
(rial enshrined in Article 21 of the -Constitution of India. The
presence of the accused is necessary both for the framing of the
charge and for recording of evidence during the trial.

12.  The Criminal Procedure provides different kinds of processes
for appearance of accused/suspect which are both compulsive and
non-compulsive, as detailed hereinafter. These processes are used by

Courts and Police for sceking the presence of the accused before it

CRL.M.C. 5328/2013 & CRL.M C. 4438/2013 Page 7 of 185



Car c 1ndeﬁmtely delayed.

13.  There is an urgent need to balance the interests of the socwty
on one hand to ensure that these Proclaimed offenders are bought to
book, and the interests of accused on the other hand that they do not
have to face the indignity of being declared a proclaimed oﬁ’ender
without having known about the factum of issuance of summons or
execution of warrants against them by a Court of law. It is
respectfully submitted that it is imperative, therefore that the court
issues guidelines to ensure that a proper procedure is put in place
with the use of modern technology to achieve the dbOVC
14.  Chapter VI of the Code of Cummal Procedure prov1dcs for
‘processes 1o compel cz;yjyeaiﬂance. Chapter VI of the Code is
divided into four parts:

Part A — Summons ( Sections 60 — 69)

Part B — Warrant of Arrest (Sections 70-81)

Part C — Prdclamation & Attachment (Sections 82-86)

Part D — Other rules regarding processes (Sections 87 — 90)
15. Part — C of Chapter VI of the Code relates to coercive
measures which can be employed by the Court to apprehend a
person in respect of Whom a warrant of arrest has been issued under

Section 73 of the Code.

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 Page 8 of 185



16. "Once the Court is satisfied that any person against whom y
warrant has been issued by it, has absconded or is concealing hun%cli
5o that such warrant cannot be cxecuted, then the Court can issuc a
proclamation against such person and the said proclamation‘needs to
be duly published in some conspicuous part of (a) the town or village
where such person ordinarily resides, (b) house or homestead in
which such person ordinarily resides or to some conspicuous paﬂ of

such town or village, and (c) of the Court-house. Additionally, if the

Court seems fit, a copy of the proclamation shall be published in a

daily newspaper circulating in the place in which such personv—‘

ordinarily resides.

17. Yor issuance of a procﬂamatioﬁ under Section 82 of the Code,

i is necessary that the Court has to be satisfied on the basis of
material that a 'person despite having knowledge of p’yoceeding is
avoiding the process issued. The Madr;{s High Court in Nachi
Expor ts v. Thiruvengadam & Sons, 2008 Crl.J (NOC) 278 (Mad.)
held thdt the concerned Court should consider factors such as “the
accused was well aware of the NBW of arrest, issued against him,
and also regarding the ejforts taken by the officer concerned for its
execution, and that obviously the accused was evading arrest, by
adopting foul play or tactful means.”

8. Under Scction 82(3) of the Code, once a proclamation is
issued by the Court in accordance with Section 82(2)(i) of the Code,
a statement by the Court issuing proclamation to the effect that the
ﬁroclamauon was duly published shall be treated as conclusive

evidence that the proclamation was pubhshcd on such date. Undc1

CRIM.C. 5328/2013 & CRL.M.C. 4438/2013 Page 9 of 185



2(4), in respect of qpcc1ﬁcd offences, ihlrty days after
hon of the proclamation, the Court, after making such
or 1nqu11y as it thinks fit, can pronounce the person a
_v‘,,.'ﬁaed offender and make a declaration to that effect. Under
_SecnonSZ(S) of the Code, the declaration under Section 82(4) that
such a’ person is a proclaimed offender is also subject to Section
82(2) and 82(3).
19. - Under Section 82 of the Code, the Court is Tequired to be
| satisfied that the wauant could not be cxecuted because the pmson
has absconded or is conceahng hlmself before -issuing. a
ploclamatwn and also subsequently before dcclaung him to be a
proclaimed offender Similarly, by the virtue of Section 82(5), the
cqncemed (,oult is required to, satisfy itself again at the stage of
declaration of a person as proclaimed offender under Section 82(4)
that the concerned accused has absconded or is concealing himself to
avoid the execution of the warrant or the pi‘oclamation.
20.  The Court is empowered undef Section 83 of the Code 10
order attachment of the movable and/or immovable properties of the
Proclaimed person at any time after the issuance of the proclamation
under Section 82 of the Code. |
" 21. The legislature by enacting, Sectio.n»174A IPC has further
penalised the non-appearance of a proclaimed offender The very
basis of fair trial is threatened if an dccuscd/suspect is declared as a
proclazmed offender without proper service, or if proclamations and
non-bailable warrants arc issued in a routine manner. The exte’nf of

the problem is evident from the fact that in Delhi, the StaUSUCS.

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013- - ‘ Pr‘tgc’ 10 of 185
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provided by the Delhi Police reveal that as on date, there welé
approximately 18,541 Pr -oclaimed offenders in the city of Delhi, Out
of which 6,000 Proclaimed offenders are accused of heinous crimes.

The CBI which is a much smaller mganisation had 820 proclain:zed
+ offenders pending for apprehension as on 31* December, 2014, and
only a total of 184 Proclaimed offenders and 193 absconders had
been arrested in the past three ycars. As on 31% December, 2013,
there were 1,540 cases between 2011 and 2013 where an offence
under Section 174A IPC was invoked by the authorities

22.  The legislature seeing the growing number of Proclazmed

offenders inserted Scction 174A IPC by way of Clause 44 of the -

CrPC. (Amendment) Act, 2005 (25 of 2005) which was brought into
force w.e.f. 23" June, 2006 vide Notification No. SO 923(E) dated
21% June, 2006, hoping that it would be a deterrent for persons
fleeing from justice. However, merely making it a penal offence
does not seem to have solved the problem in as much as the number
of Proclaimed offenders, as is evident from statistics of Delhi, seem
to have only increased post 2006 when the Section was brought into

force.

73 Section 174A IPC penalizes the non-appearance ofa persbn as

required by a proclamation published under. In case of non-

appearance consequent to a proclamation under Section 82(1) of the

Code for a term up to three years/fine/both and in case of a.

declaratinon under Section 82(4) of the Code (in respect of offences
under Scctions 302, 304, 364, 367, 382, 392, 393, 394, 395, 396,
397, 398, 399, 400, 402, 436, 449, 459 or 460 of the IPC Hor a term

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 : Page 11 of 185 '



: years with fine.

: tflwh_é conundrum being faced by this Court in respect of routine

tind declaration of proclamations is inevitably linked to the
ds preceding the issuance of proclamation such as impropes

__'ifsg’u'ance and execution of warrants. In Inder Mohan Goswami V.

i grts of Uttaranchal, (2007) 12 SCC 1, the Supreme Court

highlighted that issuance of non-bailable warrants interferes with
personal liberty and the Courts should be extremely careful before
issuing non-bailable warrants. The Supreme Court further held that
warrants, either bailable or non-bailable, should never be issued
without proper scrutiny of facts and complete application of mind.
What has to be ensured is that the concerned person was made aware
about the legal process pending against him. The relevant portion of
the judgment in Inder Mohan Goswami (supra) is reproduced
hereinbelow:
“«personal liberty and the interest of the State
50. Civilised countries have recognised that liberty is the most
precious of all the human rights. The American Declaration of
Independence, 1 776, French Declaration of the Rights of Men
and the Citizen, 1789, Universal Declaration of Human
Rights and the International Covenant of Civil and Political
Rights, 1966 all speak with one voice—liberty is the natural
and inalienable right of every human being. Similarly, Article
21 of our Constitution proclaims that no one shall be deprived
of his liberty except in accordance with procedure prescribed
by law. .
5] The issuance of non-bailable warrants involves
interference with personal liberty. Arrest and imprisonment
means deprivation of the most precious right of an individual.
Therefore, the courts have to be extremely careful before
issuing non-bailable warrants. '

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 Page 12 of 185
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52. .Just as liberty .is precious for an individual so is the
interest of the society in maintaining law and order. Both are .
extremely important for the survival of a civilised society. '
-Sometimes in the larger interest of the public and the State it
becomes absolutely imperative to  curtail freedowi of an
individual for a certain period, only then the non-bailable
warrants should be issued. -
When non-bailable warrants should be issued .
53 Non-bailable warrant should be issued to bring a person
to court when summons or bailable warrants would be
unlikely to have the desired result, This could be when:
‘o it is reasonable to believe that the person will not
voluntarily appear in court; or :
o the police authorities are unable to find the person to serve
‘him with a summon, or :
o it is considered that the person could harm someone if not
‘placed into custody immediately.- - _ '
54. As far as possible, if the court is of the opinion that a .
summon will suffice in getting the appearance of the accused
in the court, the summon or the bailable warrants should be
preferved.” The warrants _either bailable or non-bailable
should never be issued without proper Scrutiny of facts and
complete_application_of mind, due to_the extremely serious
consequences and ramifications- which_ensue on_issuance of -
‘warrants. The court must very carefully examine whether the
-criminal complaint or I'IR has not been filed with an oblique A
motive.” ' ' - -

. . (Emphasis supplied)
- 25, :iIn -Raglmvan'sh_ .Dewanclzqnd 'B)zasin V. State  of
~Malml.fasvhtm, (2012) 9 SCC 791, the Supreme Court issued the
following guidelines; | ) - ’ '

28 However, before parting with the Judgment, we
feel that in order lo preveni such a paradoxical

situation, we are faced with in the instant case, and to
~ check or obviate the possibility of misusé of an arrest
warrant, in addition to the statutory and constitutional

- requirements to which referevice has. been made above, -

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 - " Page 130f 185



CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013

it would be appropriate [0 issue__the followi@g
ouidelines 1o _be adopted in all cases where non-
bailable warrants are issued by the courts: ,
28.1. All the High Court shall ensure that the
subordinate courts use printed and machine numbered
Form 2 for issuing warrant of arrest and each such
form is duly accounted for;

28.2. Before authenticating, the court must ensure that
complete particulars of the case are mentioned on the
warrant, ' _ .
28.3. The presiding Judge of the Court (or responsible
officer specially authorised for the purpose in case of
. High Courts) issuing the warrant should put his full and
legible signatures on the process, also ensuring that
Court seal bearing complete particulars of the Court is
prominently endorsed thereon; '

28 4. The court must ensure that warrant is directed to
a particular police officer (or authority) and, unless
intended to be open-ended, it must be returnable
whether executed or unexecuted, on or before the date
specified therein, ‘ .
28.5. Every court must maintain a register (in the
format given below at p. 804), in which each warrant of
arrest issued must be entered chronologically and the
serial number of such entry reflected on the top right
hand of the process;

28 6. No warrant of arrest shall be issued without being
entered in the register mentioned above and the court
 concerned shall periodically check/monitor the same 10
confirm that every such process is always returned 1o
the court with due report and placed on the record of
the case concerned; . )
28.7. A register similar to the one in para 28.5 supra
shall be maintained at the police station concerned. The
Station House Officer of the police station concerned

shall ensure that each warrant of arrest issued by the -

court, when received is duly entered in the said register

Page 14 of 185
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entrusted to a responsible officer for

y the courts should not give a long time
Or return or execution of warrants, as experience has
1 2t . . .

OWn that warrants are prone 10 misuse if they remain

w21 control of executing agencies for long;

| 289 On the date fixed for the return of the warrant, the
action taken thereon by the Station House Officer of the

police station concerned or the officer in charge of the
agency concerned; 4 :

- 28°10. The report on such warrants must be clear,
cogent and legible and duly forwarded by a superior
police officer, so as 1o facilitate fixing of responsibility
in case of misuse;

Lo must insist upon a compliance report on the

28.11. In the event of warrant for execution beyond

jurisdiction of the court issuing it, procedure laid down
in Sections 78 and 79 of the Code must be strictly and
scrupulously followed; and

28.12. In the event of cancellation of the arrest warrant
by the court, the order cancelling warrant shall be
recorded in the casefile and the register maintained. A
copy thereof shall be sent to the authority concerned,
requiring the process 1o be returned unexecuted
forthwith. The date of receipt of the unexecuted warrant
‘will be entered in the aforesaid registers. A copy of such
order shall also be supplied to the accused.”

Format of the Register

CRL.M.C. 5328/2013 & CRLM.C. 4438/2013
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(Emphasis-supglive

26. The Supreme Court and different I—Iigh Courts have repeatedly
sought to address the issuc of routine issuance of warrants in Vikas
v. State of Rajasthan, (2014) ‘3 SCC 321; Mani Shandly v. State, \
(2008) 102 DRIJ 578; G. Sagar Suri v. State, (2003) 106 DLT 439;
Washeshar Nath Chadha v. State, ,(1992)l 47 DLT 152; V.G.K
Senthilnathan v. The Director General of Police, Tamil Nadu
Police Headguarters, (2009) 3 MWN (Cri) 246., and M/s Jeevan
FEmu Care Indian (P) Limited v. The State of Tamil Nadu, (2015) 3
MWN (Cri) 88.

Suggestions for Issuance of Warrants during the Investigation

27.  Investigating Officer may apply to a Magistrate for issuance
of warrant of arrcst where the offence is cognizable and the |
accused/suspect is evading his arrest. | F

28.  While applying 'for- 2'1' warrant, the Investigating Officer must
show the efforts made for arresting the accused/suspect.

79. " Investigating Officer shall show that the accused/suspect is
ordinarily residing at the specific address and that now the
accused/suspect is not available 4t that address due to his deliberate
‘ntention to avoid custody in the case in question.

30, No warrant shall be issucd against an accuscd/suspect on the
ground of unavailability. -

31. Investigating ()fﬁeef must show that in his opinion
interrogation of the accused/suspect is necessary for the just and fair

investigation of the offence(s) in question.
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h prayers shall be-endorsed by the SHOs and Asst.

o ppICRIEE B as well with declaration that they are satisfied that it is a

fit case for issuance of non-bailable warrants.

Suggestlons in Respect of Process of Issuance of Proclamatton

(lurm o tlze Investtgatton

33. . No proclamation shall bc issued by a  Court qua a1
accused/suspcct unless the Police Officer has categorically stated in
WI mng that there exists grounds for arrest.

34, No proclamation shall be issued by a Court qua an
accused/suspect unless the jurisdictional Assistant Commissioner-of -
Police ratifies in writing that service has been effected and yet the |
accused/suspect is_' evading service. | |
35." No proclamation shall be issuea by a Court qua  an
accuscd/suspect unless the Court records prima facie satisfaction to
the effect that the accused/suspect has been duly served with a
noticé/warrant or is satiéﬁed that the accused/suspect has absconded
or is-concealing himself so that such warrant cannot be executed. |
36. No proclamation shall be issued by a Court qua :
accused/suspect merely on the ground that the accused/suspect is not |
available to the Investigating Officer or the concerned police official
for the purpose of joining the invcstigatiori.

‘ M’easm;es to Enhance the Efficiency and Accuracy in Execution of

Wan(mts and/or Execution of Proclamations

37. lhe Inveshgatmg Ofﬁcm or the SHO, shall ensure that they"
shall personally or through one of their Sub-or dinate official visit the |

address.” disclosed by the accused/suspect sio_‘ as to check 1its
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correctness before or while seeking a warrant of arrest »from i11' |
Court. ,,
38.  The Investigating Officer or the SHO shall record in the cas ‘
diary the name of at least'two respectable persons of the locality of

accused/suspect  with their contact details like addresses and

telephone numbers who 1atlﬁcs that the address of the |
accused/suspect mentioned in the dpphcmons for scckmg walram of

arrest of the accused/suspect is correct and complete. Photocoples of
any identity proofs and a photograph of such witnesses shall also be

procumd by the concerned police officials. For this purpose, a

photograph taken by the concerned police official shall be sufﬁcmnt

and the witness will not be required to the police station of the

photograph. '

39. - The Investigating Officer or the SHO must ascertain the

additional addresses of the accused/suspect pmmdncm or the native

place address. In the event that the addlesses mentioned are located

in other jurisdictions/States, the same shall be sought to be verified

through a subordinate or by any gther means through the local pohcc

authorities of the address disclosed.

4Q. lhc Investigation Officer or the SHO should a%cuain mobile,

landline connections, identity cards 1ssued in the name of the

accused, email address.

41.  The Investigating Officer or the SHO shall take photographs

of the dwelling unit of the dccuscd/suspcct which is claimed to be

the address of the accused/suspect and append the same with thc
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application for issuance of warrants and initiation of proceedir:vlgﬂ.
under %cctlon 32/83 of the Code. » )
42.  The Investigation Officer or the SHO shall ascertain the _]Ob
profile of the accused/suspect and shall obtain his complete add1ess
of his place of work. In cases of private complaint, the compldmam
shall share all the addresses known and file a documentary proof of
the mentioned addresses. |

43, The data of the proclaimed offenders in cases involving ‘the
Delhi Police is available on 7IPNET and should be made accessible
to the public. ‘ . . |
44.  Where the service is required to be undertaken in a foreign
jurisdiction, the Trial Courts must issue a warrant, and %ubsequently
a proclamation, only upon being satisfied that the summons has not
been able to be served in spite of following the procedure prescribed
under the relcvant statute of the country where it is sought to be
served.

Suggestions of Dr. L.S. (,houdharv, Advocate

45. The photograph, telephone/  Mobile No./ Email Id and
Aadhaar Card details of the accused should be collected by the
Investigating Officer at the time of arrest/FIR.

46. ‘The Investigating Officer “should produce the accused before
the Couyt at the time of filing the char gesheet.

47. In proceedings under Sections 82/83 CrPC, the Investigating
Officer should take the photographs of the place where he visited to

~

serve summons/ warrants with the date and time.
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48. | The publication iof the proclamation _uridpl" V'Sections 82/83
CrPC in the newspaper should be ina.n'datbry. of the newspapet
agency and copy of that ncwspapel be sent by post to the address of
the accused as is being done. m Clvﬂ matters under Or der 5 Rule 10
of CPC. The report of p1occsscs undcn Sections 82/83 CrPC should
be made by SHO himself. The statement of the_proccss server should

be recorded by the Magistrate.

Submissions of Mr.‘N. Hariharan, SenibrAdvb_cate as Amicus -
Curiae o ’ o
49. The expreselon “Proclaimed Oﬁ’ender” mcludes any pmson} ‘
proclaim“ed as. an offender by any Court of authority in.any termmy
in Iﬁdia to which this Code d-oes not extend in respect of any act
~which 1f commﬂted in the temtorleq to which this Code extends, .
‘woul'dbe an offence pumshable unde1 any of the Secuons of the
[ndjan Pcnal (,odc ndmely 302 304, 382 392 to 399 (both’
_mcluswc) 402 435, 436, 449, 450 and 4-57 to 460 (both | inclusive).

50. I any Court has a reason to believe that any person against
whom a warlant of arrest has been issued by it, has absconded or 1S
concealing himself so that such wanant cannot bc executed, such"
Court may publish a wrmcn proclamation requiring him to appceu at

pcc1ﬁcd place and at a specified time not 10% than 30 days ﬁom

the date of publishing such pr oclamdtlon

51. "Where a ‘proclamation published is in respect of a pcrson_
~accused of certain specified heinous offcnccs (‘oult may pronounce. |
‘hlm a ‘Proclazmed ojj’ender and make a dcoleuauon to that effect

-undel Scctlon 82 ClPL
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52. The primary responsibility for secﬁring the arrest of a
proclaimed offender is of the local police of the station und01 whose
jurisdiction the accused is a resident. A proclaimed oﬁ’ender can-be
_arrested by any police officer without any order from a Magistrate
and without a warrant. Any private person can also arrest’ a
proclaimed offender and hand him over without unnecessary delay
to a police officer.

53 A.list is. hung up on ihe office of each police station and a

duplicate is d1splaycd on the police station notice board, of all -

proclaimed offenders who are absconding in cases registered in the
home police station or in cases registered in other pohcc stations.

54, In Lavesh v. State (NCT of Delhi), (2012) 8 SCC 730, the
Supreme Court held that anticipatory bail should be not given to an
accused who has been. declared as an abscondcl and not cooperated
with the investigation. An absconder or a Proclaimed Offender in
terms of Section 82 CrPC is not entitled to the relief of anticipatory

N

bail.

55 The names of all such Proclaimed Offenders are entered in the
police Station Register No.10 (Surveillance Register). The CRO
Rranch of th¢ SP Office maintains a register of Proclazmed
Offenders in two parts. It contains the names of all residents of the
home district. The names %hould be entered according to the police
station of which the Proclazmed Offenders are resident. It further

contains the names of all offenders ploclauncd in but not 1cq1dcm of

the district.
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56. The Superintendent of Police periodically revises the list ‘of .

proclaimed offenders and the namc of persons accused of trivial
offence ornconcerned in cases where from lapse of time, no sufficient
evidence is on record of is procurable, are omitted after consultation
with the District Magistrate and the SP of the district in which such
person was proclaimed. Whenever a proclaimed offender is arrested,
intimation is sent to the poh(,c station and district of which he was a
resident so that his name can be struck of the register/list ‘of
proclaimed offenders.

57. Every member of the village panchayat, chowkidar of the
ofﬁcer cmployed in connection with the affairs of the village and
every person residing in the village must communicate to the nearest
magistrate/police station of any person whom he knows or
reasonably suspects o be a proclaimed offender. As soon as a police
station receives intimation of the proclamation of a resident of 1ts
jurisdiction, the sar panch and chowkidaar of the village where the
proclaimed offender resides or has relatives or friends that he is
likely to visit, are informed about the same.

58.  Whoever knowingly harbours a proclaimed offender to
prevent his apprehension is liable to be punished under Scction 216
[PC with imprisonment upto 7 ycars in certain cases. The Court
issuing a proclamation may order the ‘attachment of any property
belonging to the proclaimed person in order to compel ‘his
appéarancc before the Court under Scction 83 CrPC.

59.  The Court pronounces an absconder as a Proclaimed offender

if he is accused of any of the following offences: Murder; Culpable
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hOll’llCldC not amoummg to murder; Kldnappmg or abducting’ in
order to mu1dc1 K1dnaopmg or abducung in order to-subject person. ‘
to grievous hurt, slavery ete.; Lom1mttmg thcﬁ after makmg-

_p1epara.uon fo1 death hurt 01 1est1d1m in order to commlt thc theﬂ

N commmmg robbcry or attemptmo ‘L_o do. so; causing huirt - in
_commntmg 1obbcry commlttmg dacony/dacony with murder;

commmlng 1obbc1y/dac01ty with aﬁcmpt to cause death or grievous.

hurt; attempting to commit robber y/daco1ty when arrhed with dcadly-
weapon; p1cpa11ng to commit or assembhng to commit dacoity; or - .

belongmg to a gang of daco1ts Causing mischief by fire or exploswe‘

substance. with intent to destroy house etc Committing . house-

‘trespass In Or der to commit offence pumshablc with death; causing . - _

~ grievous hurt/death while commlttlng lurking house-trespass or'.

hoasc—bmakmg, bcmg mémber  of gloup that causes gmcvous
hult/dcath while - commﬂtmg 1u1kmg hou%c—tlespass. or house-
: bmakmg by n1ght - |

60. If dmmg the course Of 1nvest1gat1on of 4 case su'fﬁ-c‘ien-_t'

,ev1dence Jusufymg the arrest of an accused is collected but the

'accused is found evadmg anest a wanant -of arrest- %hould be .

obtained immediately and the Invcsugatmg Ofﬁcm should make all

posab‘c cffoxts to trace the whcmabouts of the ¢ accueed

6l.. | In Stazte of Malmmslztm V. Dawood Ibralum Kaskar, 1997 ‘
: '_7(2) (,umes 92 (SC), the Supreme Court held that a warrant of ar rest

: _can. bc 1%9ued by the Court dgmmt a perspn who is accused of anon-

ballable offcncc and is cvadmg ane%t Inqumes should be made

ﬁom hm 1cldtlvcs fncnd% and othm perqons who arc hkely t_o be
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aware of his movements and they should all be warned agalii‘
harbouring him. ' k
62. If the accused continLlés to evade arrest and the warrant canhpt
be executed, the Police Officer entrusted with the execution of the
warrant should be produced before the Magistrate to give evidehce
%o the effect that the warrant could not be executed. The Magistrate
should then be requested to jssue proclamation under Section’82
CrPC and attachment of property order under Section 83 CrPC.
Proceedings under Sections 82 and 83 CrPC should be completed
expeditiously.

63. Scction 82 CrPC lays down that if the Court is satisfied that
such circumstances exist, the Court will give a time period of 30
days from the date of proclamation within which the person has to
appear before the Court. The issuance of warrant is prerequisite for
an order of proclamation. '

64. Without having the authority to issue 2 warrant, a Court
cannot issuc any order of proclamation. These seemingly harsh
measures are important as financial sanctions compel the person to
come to the Court. |
65. Before an order of proclamation 18 issued, the Court must
ensure that it has the reasons for issuing such an order. An order of
proclamation without sufficient causc would be illegal and therefore,
any consequent action arising out of that order like attachment would
be deemed illegal as well. Therefore, much turns on the fact that
whether the Court is satisfied that the person has absconded or i8

concealing himself 18 justified or not.
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» 66. The amcndmcm to thc ClPC in 2005 also brought in a fcw
changes with regard to the 01d01 of ploclamatlon A nlew subscction
(4) was added to Section 82 which mandated that when a person
accused‘o‘f an offence pumshablc by certain Sections, 1ncludmg
Section 302, fails to appear within the specified time. and place as
given. by the order .of proclamation, he would be declared a
p1ocla1med offender. ' .
67. Section 174A was included in the IPC by 2005 amcndment
which stipulated a punishment of a maximum of three years with or
without fine in case of proclamation issued under Section 82(1)
 CrPC and a maximum of seven years with fine in case of Proclaiﬁxed
offender. | | |
68. Secctions 83 to 86 CrPC deal with attachmeni and the effects
arising 1hc1eof Section 83 CrPC empowers the Court to attach the
propeﬂy of any. person concerned against whom a proclamation has
been. 1ssucd Therefore, an order of attachment can only be made
after an order of proclamation has been issued for Jusuﬁable reasons.
This is in direct contrast to the Old Code where the attachment order
could be issucd at any time, even: simultaneously with the order of
proclamation. -
69. Bven in the present CrPC, thc addchmcnt order can be made
sim{i‘lfancously with a ploclamdtlon 01dc1 on two CXCCpUOIl’dl _
occasmns one, thn the property 1s- about to be dlSpOSGd of and
two ’Lhe property, is about to be 1cmoved from the Jocal jurisdiction -

of the Court. The (,oun can attach both moveable dnd 1mmoveable
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property but a curious wrangle arises when it comes to attaching
joint family property. | |

70. Section 84 CrPC relates to claims and objections regarding -
attachments. If a person, other than the proclaimed person, has’ an
interest in the -property to be attached, he may object to that
attachment within, six months. Section 85 talks about release of the
attached property on appearance of the pr¢ -oclaimed person within the
- gpecified time. Section 86 CrPC lays down the rule regarding appeal :
from order rejecting application for restoration of attached property.

Sugpgestions of Mr. N. Hm‘tlzamn. Semor Advocate as Amicus
Curiae

71.  The system of common law countries like USA, Canada, and
Australia provides for service by Private Process Server to serve the
papers on the opposite side. The reason one may decide 1o ﬁse
Private Process Server is that it is more efficient, effective and
mi_nimises the hassle one has to unde1go if the oppoque side is
avoiding service.

72.  In India, where the Courts and Administrative Staff are
alrcady overburdened, it might be difficult for the Process Servers 10
devote the time or exercise due diligence necessary 1o, track and
serve opposite party which is trying to avoid service. The Private
Process Service would not only reduce the burden on the present
Process Servers but also ensure, that pcmons who remain un-served
for no fault of theirs, e.g. change of address or for s‘ome other reason

(unintentional) are not declared proclaimed offenders.
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73.  The Process Scrver may be chrcctcd to file an afﬁdav .l'

disclosing the date, time and mode of service, the attempts madc fe a
serve and identify the accused. The affidavit should specifically
reflect that due diligence was exercised in serving the p1ocess and

service was not effected 1n a mechanical manner.

*

74. The filing of the affidavit would instil a sense - of

accountability in the process server and make them acknowledge the
fact that in case they failed to excrcise due diligence, they would be
held responsible. It will act as a safety check to avoid the posmbahty
of tempering with the pIOCGSS of service or influencing proccss
server.

75.  The affidavit of the procesé server should include the date,
time and mode of service.. If the accused could not be served,A the
attempts be made to identify and serve the accused. H

76.  Search on the popular social networking sites where people
often list their name, location and other information would be very
useful in tracing the accused. |

77.  The particulars of the friends and relatives of the accused be
furnished to .{he process server 1o enable him to trace out the
accused.

78.  Linking police promotions 1o the number of proclaimed

offenders they nab either exclusively or as an additional criterion to

the already existing scheme. This would help to motivate the police

officials. As an additional incentive, on nabbmg a pmdcimmmed

number of proclaimed. offenders, a police officer should be
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rewarded. This scheme was launched in nine districts within;tlle
jurisdiction of IG, Jalandhar (Punjab) range.

79. A central data base of the proclaimed offenders be prepared
similar to the Crime and Criminal Tracking NetWo1‘l< & System
(CCTNS) for Slmring information between the state police with
respect to the proclaimed offenders. The data base shall include the
details of Proclaimed offenders/absconders involved In cases
registered in branch and the details. of Proclaimed offenders/
absconders wanted in cases of other law enforcement agencies who
are residents of places within the jurisdiction of the branches and
likely to visit their home districts.

80. If accused is suspected to be abroad, a red corner notice may
be issued from INTERPOL against him or if the accused 1s
suspected to flec from the country, lookout notices/circulars may
also be issued. |

81.  The Ministry of Externial Affairs shall not issue passport
facilities to the absconding accused. The passport of such accused
should be revoked under Sections 6 and 10 of the Passport Act,
1967.

82. Periodical enquiries should be made about all the proclaimed
offenders and 1;1'10 result of such cnquiries and efforts should be
mentioned in the Dossier Modulc or register kept in the branches.

3. A 1 special cell dedicated tracking and apprehending

proclaimed offenders has become necessary.
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Submissions of Mr. Rajiv K. Garg, Advocate

LR

84. Section 61 CrPC provides the manner in which summons -ars

issued and Section 62 CrPC provides the manner-in whichv the
summon issued should be served. It provides that every summons
shall be served by a police officer personally upon - the
person/accused by handing/delivering or tendering him one of the
duplicates of the summons and getting him to sign a receipt therefore
on the back of the other duplicate. |

85. The Investigating Officer who has filed the charge-sheet
against the accuscd has complete authority to serve the summons
upon the accused and the same can stall the whole criminal judicial
system by not serving the accused on the first instance and the
Criminal Courts take very casual view and grant various
opportunities and later as a matter of regular process fail to look at
the report of the service and the reasons thereof which 1is an
important aspect of the criminal justice system.

6. It is relevant to point out that Section 65 CrPC provideé for
the procedure when service cannot be effected: HoWever, the
Criminal Courts do not take recourse to Section 65 CrPC which
provides that in case service cannot be affected under Sections 62,
63 or 64 CrPC, the serving officer shall affix the summons on some
conspicuous part of the house or homestead in which the person
summoned ordinarily resides; and the Court, after making such
inquiries, may declare that the summons has been dl.lly served or
order fresh service in such manner as it considers proper by way of

publication.
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R7. In‘the usual course, the summons is never served despite’ 11 Sii’t
Courts issue bailable warrants and direct the concerned officer m
execute the same and upon the fajlure to the same issue non-bailable |
warrants.

88. Multiple precautions could be taken whereby neither- the
accused nor the prosecution could abuse the process looking\the
grave consequences on cither side i.e. prosecution as well td the
accused such as: service of summon shall be done by any inspector
and not just the 1.O; the person affecting the service of summon shall -
file an affidavit stating that the reason of non- service, the 1cpom
should be atteqted/cndmsed by two the witnesses who shall confirm
the content of the said report; the serving officer shall also serve a
copy of the summons upon the RWA where such person 18 1631d1ng,
the 1O shall file an affidavit in support of the said report; to ensure
‘the above, the Court may issue another process; before issue of
warranté, the Court must be satisfied upon the report of the IO
supported/endorsed by the two witness and the RWA; The warrant
issued be marked to a police officer for exccution and he shall ensure
the execution thereof: only upon the report of the executing officer
that the accused upon whom the summons/warrant is to be exequted
is evading service, having knowledge thereof and he has complied
with the entire procedure of service of summons énd the court is
satisfied, only thereafter the court may issue the NBW; only upon
the service of the bailable warrant/NBW and upon failure of the
accused to appear before the court, or such person is absconding or

is concealing so that the warrant cannot be executed, the court may
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issue proclamation; the proclamation may be published in the lpc?;i?,

newspapers; the court before issuing a proclamation may be isshe’E
notice to the RWA; the proclamation shall be affixed at some
conspicuous part of the house/office in which such person ordinarily
resides obr to some conspicuous place of such town/village/area;
ditect the SHO concerned of the area to personally serve such person
-and upon failure to effect service on such person, file an affidavit
supported by two witnesses preferably neighbours; try to have
telecast the factum of the NBW and proceedings under Section 82/83
CrPC; and thereafter only being satisfied after recording of the
statement of the IO/SHO  concerned issue the process of PO,
however, no PO be decclared unless there is service of once of
summons/BW/NBW; _

Suggestions of Ms. Sonia Mathur, Advocate for C.B.1

89. The copy of the proclamation order may be pasted on the
notice board of the offices of Sclf-Government bodies of the area
where the person resides. | | ’

90. The copy of the order shall be affixed on some conspicuous
part of the house or homestead in which such person ordinarily
resides.

91. In case accused is not available despite making best efforts,
the officer prepares a detailed report explaining efforts made by him
including the number of visits, the persons contacted and the result

of his enquiries.
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92.  The officer records statements of persoris from whom enqilire;
were made and such statements should make part of the case diafy as
well as part of the report to be submitted to the court. | '

93. The Court may consider the rebort of the officer and if
required, record. the statement of the officer for its satisfaction ‘that
despite sincere efforts, accused could not be arrested. ,

04. TFor its further satisfaction, the Court may order publication of
proclamation in more than one daily newspapers. circulated in- the
area of ordinary residence of the accused, his permanent residence
and his working place. Visual media and modern technology can
also be ordered to be used to enlarge the scope of such pﬁblication.
95.  Prize money may be declared for information/apprehensién of
the accused. ) L
96. The Court may order any -other procesé or method to ensure
compliance of the provisions depending upon the nature of the case
and background of the accused.

97. Since non-appearance of accused in rcsponée to the
proclamation under Section 82 CrPC has been made a substantive
offence, the provisions of Section 174A. -IPC are required to be
invoked against absconding accused. When the accused fails to
appear before the court in response to the proclamation issued under
Section 82(1) CrPC, within the period of 30 days from the date of
proclamation, or fails to appear at the specified place and time
required by the proclamation issued under Section 82(4) CrPC, he is

punishable with imprisonment for a term which may. extend to three
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g oF with fine or with both and imprisonment for a term which

#viond to seven years or with fine or both, respectively.

iy
Submissions of Mr. Surinder.S.Rathi, OSD-cum-Registrar of Delhi
High Court '

ALl

When a person declared as an absconder or proclaimed offender

(PO)

98. The word “absconder' is not defined in the Code of Criminal

procedure. It occurs in other provisions of criminal law e.g. Sections
87 and 90(a) CrPC and Section 172 IPC. From the context and
object of these provisions an absconder may be said to be one who
intentionally makes himself inacceésible to the processes AOf law.
Hence, it is not enough if it is shown that it was not possible to trace
him soon after the occurrence.

99. It has to be established that he was available at or about the
time of the commission of the alleged offence and cecased to be
available -after the commiission of the offence, before he can be
treated as an absconder. Similarly, it has to be established that there
is no immediate prospect c‘):f arresting the accused. T Hen the question
arises, whether it is enough if the material on record shows that these
conditions have been fulfilled or whether it is necessary that the
recording Court should explicitly state that it has so satisfied itself
before the deposition is actually recorded such jurisdictional facts
must be existing on this date of passing of the order.

100. When a~person is hiding from his place of residence so as to
frustrate the exécution of a warrant of arrest, he is said to have

absconded. A person may hide within his residence or outside away
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from his residence. If a‘perqo'n comes to know about the issua'ncé ’fﬁf
a process against him or if he anticipates such a process and hldCS uf
quits the country, he is said to have absconded. Tt is sculcd lcsal
proposition that when in 01dex fo evade the process of Iaw a pelso;;
is hiding from (or even m) his place of residence, he is said' to
abscond. A person is not said to abscond merely when he has gon;e tb
a distant place before the -issuance of a Warraﬁt. Similarly, it is
necessary that the person is hiding himself and it i not sufficient that
the Police is unable to find him.

101. Normally, if a person fails to- appear before the Court even
after being served a summons, the Court issues a warrant of arrest.
However, if the person absconds to avoid the arrest, the drastic step
of proclamation for persons absconding needs to be taken, which is
described in Section 82 CrPC. |

102. If the Court has reason to believe that a person has absconded
to avoid the execution of his arrest warrant, the Court may publish a
written proclamation requiring such person to appear before it at the
specified placc and time. The date and time of appearance must not
be less than thirty days from the date of proclamation. )
103. Section 82(2) CrPC, the proclamation inust be read in some
conspicuous place of the town or viil,age in which the person resides.
It should also be affixed to some conspicuous part of the house in
which the person resides or to some conspicuous place of the town
or village. A copy of the same must also be affixed to some
conspicuous part of the Court house.-The Court may also direct a

copy of the proclamation to be published in a daily newspaper
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circulating in the place is which such person ordinarily resides. 1o
. i!‘-:\-,"\“
Rk

terms of Section 82 CrPC are mandatory and a proclamation canput

be issued without first issuing a warrant of afrest.
104. There are three stages when a person can be declared as ”l
proclaimed offender namely during investigation; during trial ami
post-conviction.

During Trial

105. The scenario of abscondance during trial stands on a different
footing, at least as compared to abscondance during investigation. In
this category, the accused has crossed the stage of joining of
investigation and he has been summoned by a Court as an accused to
face trial after recording a finding of existence of sufficient material |
against him. By this time, cognizance of the offence is also taken by
the Magistrate/Scssions Courts under-Section 190 and 193 CrPC.
106. There can be two sub-categories. First category can be of
those who have not entered appearance in the trial even once. The
second category would contain those accused who stop appearing
during the course of trial after initially entering appearance and
furnishing the Bail bond. In the first category, thé Court has to ensure
that the address at which the accused is sought to be served is the
true and complete address of the accused. Many a times, either
deliberately or out of ignorance, thc prosecuting agency,
complainant end up furnishihg and incorrect and incomplete address
of the accused. Conscquently, the Court is constrained to issue

processes at such address resulting in non-service and many a times,
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it leads up to issuance of proclamation against the accused as his last
known address. t _
107. In the Second category, once the accused has entc;req
appearance and furnished bond not only his complete and correct )
address is available with the Court but by entering appearance in the
trial accused comes to know of the pendency of the proceedings
~against him. His absence or abscondance, post his entering
appearance in the frial, is a circumstance which can be relied heavily
against the accused.

108. If the Trial has crossed stage of framing of éhargés then a
finding of existence of prima facie case is also available on record.
Now there is a duly cxecufed and sworn Bail bond coupled with a
Surety bond to ensure regglar appearance of the accused.

109. A new offence in the form of Section 229A IPC has been’
introduced in the Penal Code w.e.f. 2_3"d June, 2006 according to
wﬁich failure by a person released on bail or bond h>as been made a
penal offence.

110. This newly added offence is an addendum to Section 174A
IPC. Rather when looked upon together the newly amended Penal
Code provides that an offence stand committed not only for his non-
appearance on publication of a proclamation but also for non-
compliance of a Bail Bond furnished in a matter.

Suggestions to be followed at the time of Arrest/Surrender in Court

111.  The IO or the SHO shall ensure that they shall personally or
through one of their Subordinate official visits the address disclosed

by the accused so as to check its correctness before or after his arrest
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.1_;3'}3‘ seeking his arrest warrants from the Courts. (Agreed by

‘10 I0O/SHO shall 16001d in the case diary the name of at least
Wi T ﬂocctablc persons of the locality of accused with their contact
l_ delalls ‘who will ratify that the address of the accused mentioned in
- the arrest memo or the applications for seeking warrants of arrest of
the aqéﬁsed is a correct and complete one and it does actually belong
to the dccused. , ’
113. The IO/SHO must ascertain the additional addrc;sses of the
accused viz. the permanent or the native place address and if
addresse$ are located in other Sta't,es, the same shall be verified
through a subordinate or by any other means through the local police
of thé address disclosed. (Agreed by CBI) |

114. The 1I0/SHO shall obtain doc_umentéry préof of the address
~ disclosed by the accused and append the same with the Chargesh’e’et.‘
115. In casc an accused is a tenant in the property, a copy of .the
rent deed/rent reccipt or a plain paper declaration By the landlord -
- would be a sufficient ‘compl"iance of this requirémem.

116. The IO/SHO shall take photographs of the dwelling unit of the
accuéed _which is shown/claimed to be address of the accused.

117. The ‘IO/SH() shall preparc a site plan of the residential
“address of the accused so that it can be used aé an aid while serving
the accused with any process issﬁed by the Court or execution of
NBWs or u/s 82/83 CrPC processes. That in case the IO/SHO has an |

internet facility at Police Station, he shall take the help of printouts -
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":?j‘i'iet maps like Google Maps so as to show the specific
" 1?%01 i of the house.

- !he [O/SHO shall mandatorily ascertain the work profile/job
qf the accused and shall obtain his complete address and
ailsof iwis place of work/employer with other contact details.

119.  The IO/SHO shall obtain a documentary probf of the place of
work a}nd shall record it in the charge sheet as an address where due
service can be effected. Photograph of such work place and a
sitemap shall also be obtained. I

120. In case the accused 1s found to be working in a
Government/Private employment, the Head Office address of his
employer shall be obtained apart from requiring such Employer to
share with the Police/Court in case there is a change of place. of
employment or termination or removal of accused from
employment. | |
121. At the time of arrest, the accused shall share names of at least
three blood relatives with their details like address and contact
numbers and the nature of relation preferably with documentary
proof who can be Speciﬁcélly contacted in casc of issuance of any
coercive process against him. This would act as a safeguard to the
accused as in many instances accused ends up being declared a
Proclaimed offender despite not having any knowlédge. (Agreed by
CBI) |

122. The arrests shall be made as per the amended updated arrest
memo as specified in the Principal Reseafch Paper at Page Nos. 44

to 45. (Agreed by CBI)

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 Page 38 of 185



123. At the time of arrest or soon fhereaﬂer, it shall be mandatory

for the accused to submit at least two of the following documents’ ad™ |

- per Criminal Manual 1980 of Bombay ngh Court, nohﬁcahon
" No.P.0805/2010 dated 29" July, 2010:- '
(i) Passport |
- - (i)  Pan Card Copy
(iii) Bank Passbook .
- (iv) - Credit card with photograph-"
(v) Ration card |
(vi)  Electricity bill
(vil) Landline telephone bill _
(viii). Voter LD. Card issued by the Election Co_rnmission .of‘ -
o -Indla o |

(ix) _P1 operty Tax Rcmster
B ‘ (Agreed by CB] & DP)
124, In case of glant of bail, it shall be mandatorﬂy for- every
| accused and cve1y surety as a condition for gl ant of bail that both the ‘
accuscd -and the sureties must nec,cssarlly inform the police ,'
authorities as well as the Court granting the bail-about the change of
their residential address while the 'ac‘(;used'i»s'on bail. The-change _of
,"1esidt:mial address should be immediétcly intilﬁated either by the\

accused or by the sureties as the case may be or by both with due

- documentary proof. (Agz reed by CBI & DP)

- - 125, The concerned area Maglsuatc/(,ouﬂ hearing the application

A’ by thc pohcc (Agz -eed by CBl & DP)

shall ensure that the abovc gmdclmcs have bccn duly comphcd w1th
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126. The concerned arca Magistrate/Court hearing the Bd't
application shall ensure that the accused shares .all the abové
particulars in addition to the particulars provided in the principai
research paper and various judgments of Delhi High Court and
Supreme Court before the benefit of bail is granted to the accused.
(Agreed by CBI & DP)

127. In all Sessions Triable cases, it shall be made mandatory that
the accused surrenders his ‘passport, with the IO/SHO. However; as
regards cases instituted on private complaints namely Section 138
N.I. Act etc., the situation tends to get a bit complicated in so far as a
private complaint is not expected to have the way with all to vérﬂy
the correctness of the address of the accused or furnish documentary
proof thereof. (DP agreed)

Guidelines in such cases can be

128. In case of cases tried on private complaint, the complainant
shall share all the addresses known to him i.e. current/temporary/
permanent and workplace. (Agreed by CBI & DP)

129. In case of cases tried on private complaint, the complainant
shall file documentary proof of the address of the dccused, if
available. (Agreed by CBI & DP)

130. Mandating the complainant to state on oath in his affidavit
that address mentioned by him in the complaint is true and complete
to the best of his knowledge. (Agreed by CBI & DP)

131. The complainant shall also disclose additional address;:s of the

relatives of the accused even though service at those addresses may
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- Post entcung of appca.rance by the accused it shall be

""‘i;c;toly to him to disclose addmonal addresses other than those
%ﬁé‘ﬁ‘honcd in complaint to thc Court with addlcss proof. (Agreed by
CBI&DP). _
133. In complaint cases, accused shall furnish name, address,
relation and other details of three of his relatives for future
cOmmunicatiOﬁS. However, service of summons to those a_ddresses; :
may not be treated as due service ﬁnder Section 64 CrPC. (Agreed by
CBI & DP) ' o
134. Since in a private complaint no arrest memo is ﬁrepared,
whether or not the Court is satisﬁed or bond is furnished at the time

~ of bail, it be mandated that the address of the accused and surety be
verified from the local police along with compliance of suggestions
already given in the Principal Research Paper including obtaining
permanem and w01kplace address and in case of tenanted premlscé,
icnancy document. (4 greed by CB[) ' '
135. Mandating Courts and Police to take on record pliotograph of
the accused and surety along with surety bond. (Agreed by CBl &
DP) | | -
136. Coﬁrts to ensure thaf the surety furnished by the accused is
cither in blood relation or of a person who has effective control over

1he accused. (Agreed by CBI & DP)

CRL.M.C. 5328/2013 & CRLM.C. 4438/2013- Pagé 41 of 185

3



137. In case the surety claimed to be omploycd at some plac v
verification of his address be done but vcnﬁcahon of hlb
employment be also carried out. (Agreed by CBI)

138. Absence of mechanism of service by additional modes: like
registered post, e-mail, courier, SMS and like leaves 'scope for false
service reports by human agency. [NCT of Delhi infonngtion
Technology (Electronic Service Delivery) Rules, 2012]. (Agreed by
CBI & DP)

139. Furnishing of false reports by p1ocess servers/police ofﬁmalb

absence of mechanism where process service/police official can be
mandated to pay up three visits at the address of the accused as in
Civil cases, no mandate to process server/Police ofﬁcial to sﬁbmit
- affidavit of proper service in cr iminal matters when accused is in the-
same d1smct and no directive to Process Server/Police official to
photographed/video- oraphed of the actual delivery of summons or

affixation. (Agreed by CBI & DP) o , .

140. Axrest/ Court Surrender Form ﬁotiﬁed by the Lieutenant
Governor of Delhi on 05™ January, 2001 be mandatorily filled by the
accused even 1n complamt case, which 1s not happenmg as of now.

This would go a long way in containing the instances of people
getting declared Proclazmed offender wrongly or persons escaping
the clutches of law in so far as this Arrest/Court Surrender Form
contains many important disclosures which can be used to
trace/track the accused. I"Iowével‘,. this Forlﬁ needs ':further
amendiment by way of inclusion of UID Aadhar number, Bank

Account number, Driving Licence number, PAN number and other
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additional details which can be crossed(chc;cked from different D?ﬁl '

Banks. (Agreed by CBI & DP) T
141. In case any criminal complaint or in a case filed by Pohu‘
before the summon shall be served on the accused in a forelgn
country, the Court must satisfy whether India has a Mutual Leoal
Assistance Treaty (MLAT) or any other similar Treaty. Upon
ascertainment of these facts, summons should be served only u‘r}der
the formats/guidelines provided therein. (DP agree-d) _
142. There is an urgent need to update the Arrest Memo Forms
being used by Investigating Agencies. The forms being used noew a
days does not carry any specific particulars which can be got verified
in a foolproof manner, without wastage of any time..
143. One way of doing the same is by mentionin’g the duly verified
Aadhaal Number and if possible by appending the Aadhaar LD. print
out of the arrestee. Such Arrest Memo shall also have a declaration
by the SHO of the area that the fact that the factum of his/her arrest
has been uploaded/updated in the modified UIDAI data management
system. For arrestee who does not have an Aadhar Card or
registration, it can be got prepared or done even post his arrest, in no

”

time.

Suggestions gua_issuance of Warrants of Arrest at Investigation

Stage '
144, Investigating Officer may apply to a Magistrate for issuance
of warrant of arrest where-the offence is cognizable and non-bailable

and proposed warrantee is evading his arrest. (dgreed by CBl)
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145. While applying for warrant, the Investigating Officer

I
show the Magistrate his efforts made for arresting the probz
warrantee. (Agreed by CBI & DP) |

146. Investigating Officer must show that the proposed warrainteg
is ordinarily residing at or was very recently residing at somgc
address which is in the knowledge of the 10 through any manner and
that now the proposed warrantee is not available at that address due
to his deliberate intention to avoid custody in the case in question.
(Agreed by CBI & DP) | -

147. No warrant shall be issued against a proposed warrantee
merely on the ground that he is not available for the IO/ Police
officials for the purpose of joining him in the investigation. (Agreed
by CBI & DP) |

148. Investigating Officer must satisfy the criteria that in his belief
and on the basis of material collected by him/previous IO during the
investigation, he is of the'opinion thét the proposed warrantee 1s
involved in the case as an accused. (Agreed by CBI & DP)

149. Only d strong suspicion or information of secret informer
cannot be treated as a ground for issuance of warrant of éu‘rest.

150. Only on thé basis of disclosure statement made by *some
accused before the police officer naming the proposed Warrantee,'
prayer for issuance of warrant shall not be entertained.

151. No warrant shall be issucd against proposed warrantee unless
the Police Officer has categorically stated in writing that there exists

grounds of arrest and such grounds are not only legally admissible
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but are also sufficient to $Llstain filing of a chargesh_éet againstli’ﬁif{i c
in the Court. | . '* _
152. Investigating Ofﬁccr must show that in his opinion custod1al ;
interrogation of the proposed warrantee is necessary for the Just and
fair investigation ofthe offence(s) in qucstlon (Agr eed by CBI)
153. lhc Magistrate must record his satisfaction in respect of the
fact pnma fczcze involvement of proposed Wauantcc requir ement of
his custodial interrogation and that he is evading his arrest. (Agreed
by CBD) - o
- 154. The Magistrate than can exercise his powers to issue warrant
of arrest even at the stage of investigation in cognizable and non- ;
bailable offences. (dgreed by CBI) ~ : , |
155. Such prayers shall be endorsed by ‘the SHOs and Asstt.
P.P./Addl P.P./Chief P.P. of the Court as well with a declaration that
they are satisfied that it is a fit case for issuance of NBW (Agreed by
Dp) -

Suggestions qua issuance of Pr 'oclamattons at Investigation Szag_

i56. No Proclamation -shall be issued by a Court qua a suspect
“unless the Police Officer has categqueally.stated that the offence in -
quebtion was committed in his immediate presence. (Agreed by DP)
157 “No Proclamahon shall be issued by a Court qua a suspect
_ unles'i the Police Officer has categorically stated in writing that there . -
cxms glounds of arrest and such grounds are not only legally -
‘admlsmblc but are also sufﬁcmnt to sustain ﬁhng of a chalgcsheet_ .

agamst him in the Court. (Agreed by DP)

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 o Page 45 of 185



o Proclamation shall be issued by a Court qua ‘a. suspect
' }

e Deputy Comlmssmnm of the District (DCP) ratifies in

o that therc cxists glounds of legally admissible and cogent

un(h fice warranting the issuance of Proclamation against him.

159 NGO Proclamation shall be issued by a Court qua a suspect
me1ely on the ground of suspicion how so ever strong.

160. ‘No Proclamation shall be issued by a Court qua a squect
merely on the ground of naming of the suspect in the disclosure
statement of co-accused or an input received from a secret informer.
161. No Proclamation shall be issued by a Court qua a suspect
unless the Court records its prima facie satisfaction to the effect that
it is satisfied with the admissibility and quality of the evidence.

162. No Proclamation shall be issued by a Court qua a suspect
unless the Court records its prima facie satisfaction to the effect that
the accused has been duly served with a notice/warrant or is satisfied
that the suspect has absconded or is concealing himéel‘f s;> that such
warrant cannot be executed.

163. No Proclamation shall be issued by a Court qua a suspect
merely on the ground that the 10/ Police official has failed to
apprehend/arrest  or ascerlain the whereabouts of the suspect.
(Agreed by CBI)

164. No Proclamation shall be issued by a Court qua a suspect
merely on the ground that he is not available at his known places of
abode or is not found his last known address. (Agreed by CBI)

165. No Proclamation shall be issued by a Court qua 2 suspéct

merely on the ground that he is not available for the 10/ Police
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officials for the purpose of joining him in the investigétion. (A greérr’
by CBD)* | L
166. No Proclamation shall be issued by a (,ourt qua a suspect
unless the Asstt. P.P./AddLP.P./Chief P.P. ratifies n w‘mmg‘ that
there arc grounds of legaﬂy admissiblé and cogent evid{ence
warranting thc issuance of. Proclamann against him. |

Su opestions qua Issuance of Warrants of Arrest at Trial Stage *

167. At the stage of trial, accused will normally be on ba11 on
exccuting personal bond W1th surety. The scenarlo of abscondance
during trial stands on a different footing, at least as compared to
ab%condcmce during investigation. In this categmy, the accused has.
crossed the stage of joining ‘of mvestlgatmn and he has been
summoned by a Court of Law. as an accused to face trial after

1ecmd1ng a finding of existence of sufficient material against him.

And if the Trial has crossed stage of ﬁammg of charge then a finding

of ex1stcncc of prima facie case also available on record. Now there
exists a duly executed dnd sworn Bail bond coupled with a Surety
bond to ensure regular appearance of the accused. (Agreed by CBI &
pP) | S
168. Therefore, at this stage, non-appearance of accused without
any justified reasons should be taken as sufficient justiﬁcatiop for
‘issuance of warrants of arrest including NBW as the case may be.
(Agreed by CBI & DP) ‘

169. If any authorized p01son moves an application to show- the -
.reasons' for non-appear ance of the accused, the Court should decide

-the “application. If the Court is not satisfied with the reasons
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proposed, it may indicate the non-appearance without justiﬁcaﬁori.
(Agreed by CBI & DP)

Suggestions qua Issuance of Proclamations at Trial Stage

170. Needless to say that for issuance of proclamation, existence of
warrants of arrest is necessary. Code of Criminal Procedure nowhere
differentiates between issuancc of proclamation at the stage of
investigation or at the stage of trial. Therefore, the procedural
guidelines suggested above for issuance of proclamation at the stage
of investigation should apply to the stage of trial in’ the
corresponding manncr.

Suggestions qua issuance of Post-Conviction

171. The scenario of abscondance post trial stands on a totally
different footing, as compared to abscondance during investigétion
or trial. In this category, the accused has not only crossed the stage
of joining of investigation but he has also faced a full—ﬂedged trial
by a Court of Law and a finding of cdnviction against him stands
recorded in the form of judgment of conviction. Hence as compared
to the stages of "During Investi gation" and "During Trz:al", an act of
abscondance at this stage shall be treated as the most serious one. An
act of abscondance at this juncture, tantamount to clear wilful
abscondance and such an accused shall be dealt with strictly

according to Section 174A IPC. (Agreed by CBI & DP)

Suggestions qua General Requirements and Pre-conditions_for
issuance of Proclamations

172. There must be a report before the Magistrate that the person

against whom the warrant was jssucd by him had absconded or had
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been concealing himself so that such warrant cannot be 1ssued Ai L

attachment warrant can be issued only after the issuance 'ml_

)
[

proclamation.
173. The expression ‘reason to believe’ occumng in Section 82
C,IPC suggests that the Court must be subjecuvely satisfied that the
, pc1son ‘has absc,onded or has concealed hlmself on the mateuals
before him.

174. The term ‘abscond’ is not to be understood as 1mp1y1ng
necessarily that a person leaves the place in which he Is. It is
etymological and its ofdinary sense is to hide oneself. Further under
Section 82 CrPC, the Court issuing proclamation must record its
satisfaction that accused had ‘absconded’ or ‘concealed h1;nself’
_175. T hc three clauses (a) (b) and (c) of Section 82(2)(1) C1PC are -
conjunctive and not dlgjunctlvc “The issue of valid pubhcaﬁon
depends on the satisfaction of each of these clauses. Clause (ii) of
“sub- sectlon (2) is optional; it is not an alternative to clause (i). The -
Jatter clause is mandatory. - '
176. The Magistrate must be satisfied that ‘Lhc ‘accused was
absconding or conccaling himself for the pu1pose of avoiding the
service of the warrant. The mere fact that the police could not find
the accused is not enough under this Section. What is réquired is the
evidence of the effect that he had known that he was wénted and Wés
avoidi-ng arrest. - _ |

177. -Under Sectionv 82 of the Code, the Magistrate issuing
»-pi'oclamation must record his satisfaction that’ the accused had

absconded or concealed h1mself. A person who had gone abroad
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180. Process under Section 82 of the Codc cannot be 1§sued unless

- r

.before the 1sque of the. wanant of arrest cannot be sard to’ be

abscondrng of . eonceahng IIowever even though the accused has
leﬁ India before proelamatron if he contrnues fo remain outdrde
India with a view to defeat or delay ‘Lhe executron of the warrant he
has to be taken to be abbeondrng pcr son. -

178. The proelamatron of abseondrng shall not be issued whenever

" a warrant fails of its effect. Before 1ssu1ng a proclarnatron the ofﬁcer

“who ured to egxecute the warrant% 1nust be examrned as to the

measures adopted by him to serve 1t _

179. If on his evrdenee or in any ‘other manner, the Maglstrate is
satisfied that the aecused is abscondlng or conceahng, then and then
only the plocesses of proclamatron may be 1ssued i R
1t 18 e%tabhshed 1ha1 a warrant had- already been msued aga*nqt the

person wanted and that person was abscondlng The prcvrous issue N

ofa wanant agarnsi the person whose attendance is requrred before

the Court is a necessary condrtron e _‘ , o
181. f)rmultaneous issue of boih the processes namely, warrant of

arrest and proelamatron is ex- facze eon‘nadlctory, since it is only

ﬁer the ﬁrsi that the seeond can be 1qsued where the eoncerned

per son has abseonded or 15 hrdrng

182 A proclamation under Sectron kY CrP(, must menuon the tnne

vw1thln whrch and the plaee at whrch the ab%onder should present

- hnnself to save the-sale of his property An onnssron 10 meniron the

-_'ntnne and plaee would 1ender the proclamatron a nulhty ic:v '
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ploclamauon shall also be ineffective if a period lesser 1]181’1\

provided by the Section is mentioned.

183. The failure to comply with all the threc modes of pubhccmuri

is to be considered invalid publication according to law as the three
sub-clauses (a) to (c) are conjunctive and not disjunctive. :
184. The most important part of the publication is the pubhshmo of
the proclamation in the accused’s place of residence, and it is from
the date of such publication that the 30 days should be counted.” .

185 An accused person against whom a proclamation has been
issued must, until he has surrendered, be regarded as in comcmpt

and the Court will not entertain any application on his behalf,

Suggestions _for _enhancing the efficiency in_execution of
proclamations '

186. Making UID/Aadhaar Card as the basis of all interrogations,
arrests and proclamadons.

187. When we are pondering over improving the efficiency of
execution of proclamation proceedings, the focus of attention shall
not remain limited to the proceedings issued under Section 82, 83
CrPC but it shall travel beyond the same. The need of issuance of
proclamation arises at difference stages of criminal justice system
i.c. during investigation, ﬁ'ial_ and post-trial. -

188. In this regard, “the identity particulars of an individual are the
most important inputs at the hands of Investigating Officer or Court.
Be it an interrogation or arrest, 1f the technological tools available
today are availed then the mstances of a person absconding from the

judicial system can be minimised to a great extent. It is in 1hls

N
-
o
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reference that the project undertaken by the Planning Com1niéjsidﬁ

g

qua issuance of a unique identification of all the citizen of the ’

| country would come handy.and can assist the criminal Justlce system
in many wonderful ways.

189. A5 per information available on the website maintained by
Umquc Identification Authority of India, Planning Commission,

Govcmmem of India. Aadhaeu isa12- digit individual identification

number issued by the Unique Identification Authority of India on -

behalf of the Government of India. This numbcr will serve as a proof
of identity and address, anywhere in Indla Any 1nd1v1dua1
irrespective of age and gender, who is a resident in India -and
satisfies the verification pl;ocesé 1aid down by the UIDAI caﬁ enrol
f01 Aadhaar. Bach individual needs to enrol only once which is free
of cost Fach Aadhaar number will be unique to an individual and
will remain -valid for life. Aadhaar number will help you provide
access 1o services like- bélﬂcing, mobile phone connections and other

Govt and Non-Govt services in due course.

190. Aadhaar is easily verifiable in an online, cost—cffcctwe way;

unique and robust enough to eliminate the large number of duphcate

and fake identities in government and private databases; and random
number generated, dcvoid of any classification based on caste, creed,

A -

16112101’1 and geogr dphy

191. The Umquc fcaturcs of Aadhaar Card registration are a 12 -
dlglt unique identity for every Indiar individual, including children .

and -infants; enables  identification for every resident India; -

“establishes Uniqueness of cvery individual on the basis of
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demographic and biometric information; it is a voluntary service‘thdi

every resident can avail irrespect tive of } plcscnt documentation; Cach
individual will be given a single unique Aadhaar ‘1D number;
Aadhaar will provide a universal identity infrastructure which can be
used by any identity-based application (like ration card, passport,
etc.) and UIDAI will give Yes/No answers to any identity
authentication queries.

192. The above features of Aadhaar Card are so dynamic in nature
that they are absolutely foolproof and leaves no scope for a person o
impersonate to escape the clutches of law. It is need of the hour that
not only the federal investigators of criminal cases like Na‘uonal
Investigation — Agency (NIA) and Central Bureau of
Investigation(CBI) bﬁt also state police like Delhi Police should be
allowed to have an unhindered access to the UIDAI data so as to
correctly identify the suspect or an accused right from the stage of
mvcsﬁgatwn

193. The UIDAI data base shall be so enabled so that the criminal
antecedent or any kind of interfacc of a person shall be recorded in
his/her UIDAI data by way of some kind of hyperlink etc.

Modification of arrest memos in terms of UID/Aadhar particulars

194. On the same lines there is an urgent need to update the Arrest
Memo IForms | being used by Investigating Agencies. The forms
being used now a days does not carry any specific particulars ‘which
can be got verified in a foolproof manner, without wastage of any

tfime.
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195. One way of doing the same is by mentioning the duly verlf 16 t_i
Aadhaar Number and if possible by appending the Aadhaar I.D. in]ﬁt
out of the arrestee. Such Arrest Memo shall also have a declargtiou
by the SHO of the area that the fact that the factum of his/her arrest
has been uploaded/updated in the modified UIDAI data managefnent
system. For arrestec who does not have an Aadhar Card or
registration, it can be got prepared or done even post his arrest, in ﬁo

fime.

Mandatory affixation of photograph _of the arrestee on the Arrest

Memo

196. The modified Arrest Memo should have a mandatory column
for affixation of front and side pose photograph of the arrestee. This
can be easxly achicved with the help of a web-based camera which
can be attached with any Desktop/Laptop computer. Inclusmn of
photograph would not only bring credibility in Arrest Memo but
would also come handy in the future proclamation proceedings, if
any. Also, once included in the Data Bank of National Crime
Record Bureau (NCRB), the photo can be used to identify the repuat
offender with the help of latest software tools which use face

recognition techniques like super imposition etc.

Inclusion of all mobiles and landline connections of the arrestee in
the Arrest Memo :

197. The Arrest Memo shall carry all mobile and landline numbers
of the arrestec apart from such contact numbers of his/her parents,
spouse or any other first-degree relation for future reference

purposes. Availability of mobile phone number of the suspect,
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arrested accused would come handy in establishing communicaf il

S

with him/her by the Investigating Agencies or the Courts. Aﬁfc)
under "Know Your Customer' (KYC), all telecom . companies ari‘f:;
obliged to keep updated photos and other IDs of all their customers.
198. Almost all residents of Delhi have at least one mobile phone
connection in their name and almost half of the mobile })hénes
carried by the population of Delhi arc smart phoﬁes. ‘Once a person
shares his mobile number With the investigating agency or the court
during investigation or trial, apart from serving him the conventional
mode.of communication like summons, registered post etc. he can be
served through new I.T. technology tool like Email, Facebook,
Twitter, etc. For example, experience shows that m very 1ﬁany
summoné, procésses issued by the Court a report 1s received that the
accused did not meet or was not available or the house was found
locked.h In case, the mobile number of the accused is available with
the police or the court not only the service of a notice/summon can
be made through SMS service but even if some dasti service is to be
effected, the accused can be forewarned to remain present at his
house at a particular time, on scheduled date for service of processes.
(Agreed by CBI & DP)

Inclusion of all _other particulars - of information _technology
communication__tools like Email LDs, Facebook accounts,
LinkedIn account and Twitter handles eic. of the arrestee in the
arrest memo |

199. Another improvement which can be brought into the modified
arrest memo is inclusion of particulars of other new age modes of

communications namely Email LDs., Facebook accounts, LinkedIn
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Twitter handles, etc. These modern days social media
i be used for tracking and tracing an accused in-case of any

they akin to abscondance. Such information technology modes

et SRR . . . .
i} communication can be legally accepted as per ‘e-service’ provided

in Delhi Electronic Servicé Delivery Rules. (Agréed by CBI & DP)

Inclusion of all the Bank Account particulars _and Credit/Debit
Cards particulars of the arrestee in the arrest memo with real time
web linkage to Aadhar Card

200. Another vital suggestion is to include all the Bank Accounts
particulars and Credit/Debit Cards particulzirs of the arrestee in; the
arrest memo with real time web linkage to Aadhar Card data. This
would go a long way in ,trécking an arrestee accused if he abscénds.
Any usage or operation of Bank account or the Credit Card, when
put under surveillance, would get fegistered and alarm the security
agencies. |

Creation of a dedicated website containing particulars of all the
person arrested or bailed in criminal offences
701. Our country is a world leader in software and hardware

development. We can use the information technological tools by
creating a database of all arrested criminals and also all those who
are facing Criminal Prosecutions. This would not only be handy and
easily accessible to all conccrnc—_:d specially Security Agencies but
will also act as a deterrence to the potential absconders. »

202. Such a data basc can cven be made accessible to the public so
that the same can be uscd to verify the criminal antecedents or
credentials of a person through a simple search process by private

partics. Such a data bank can also help identify repeat offenders and
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serial offenders and can be an effective tool in efficient handling of

crime. (Agreed by DP)

Creation of a dedzcated website for all pel‘sons against whom
proclamation issued or who are declared Proclaimed offenders

(PO)

903, Likewise we can also usc the IT tools by creating a database

and a dedicated Website of all absconders and Proclaiméd offenders.
This would go a long way in bringing in discipline in Criminal
Trials. Access to this tool would help in speedy trial of justice and
help tracking the absconders. As of now there is no sure short
mechanism whereby list of absconders or P.O. of a particular state
can be easily accessed by police force from other States and Nations.
Having a state-wise data-bank apart from a national data bank- of
such dbscondcn s/P.O. would help all stake holders in tracking such
persons and bringing thcm to justice. Even othe1W1se absondance 1s
a public information and as per law, an absconder/P.O. can be
srrested even by non-police general citizer. (Partly agreed by CBI)

Mandatory registration of all propertv owners/l(mdlords who let
their residential/ commercial or industrial property on rent

204. Delhi being the national capital attracts thousands and lakhs of -

inbound settlers. Crimes committed by this floating population are
alarmingly high. Also, the heightened national secﬁl'ity scenario
demands repeated notification of compulsory Tenant verification
drives by Delhi Police. Another suggestion this Paper would like td
put forth is compulsory Registration of all the Landlords and Tenants

in the territory of Delhi with specific reference to Aadhaar Numiber.
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il s regard. This would, upon its linkage to Aadhaar data bank, rule

out frequent incidents of abscondance during criminal trials.

Execution of Section 82/83 CrPC processes to be done by an
officer not below the rank of S.L, since it is now a cognizable
offence, under 1744 IPC '

706. Since abscondance and declaration as Proclaimed offerider has

now become a cognizable and non-bailable offence it is imperative
that the execution of Proclamations shall be accorded top priority
and its credibility restored. This can be done only if the process of
execution of Section 82-83 CrPC is handled by a responsible senior
officer éf the Police Station or by a team of dedicated officers
specially assigned the job in each police district. |

207. It is also pertinent to mention here that as pér Section 82(3)
CrPC a ﬁndiﬁg by the qoncemed Court shall be regarded as the
conclusive cvidence and proof of all compliance of all pre requisites
of this Section. Meaning thereby there would practically no viable
defence available to the accused once his proclamation is published
by the Police and a satisfaction is accorded to it by the Ceurt. As
such execution reports of Sections 82 or 83 CrPC submitted by a
Constable or a Head Constable cannot inspire requisite confidence as
' comparéd to a report of S.I. or above. |

Mandatory photography and video recording of 82/83 CrPC
proceedings and attachment of the video file with the prosecution

miaterial- - : ,
708. Anpother tool which can add credence. to the publication

proceedings is photography as well as videography of the
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publication proceeding. This would rule out instances wheére.d

found that the execution police official has prcpaled the pubhc mf

!9 .~‘,

report without actually visiting the house of the accuscd A series Gl
photos and a video of the house of the accused during pubhcaﬁon ot
the proclamation, will rule out the instances where accusahon ci?‘
made that no visit was paid by the execution officer at the address of
the accused. (Agreed by CBI & DP) ‘

Mandating RWAs to keep track of floating population in their
~localities .

209. In order to bring orderliness in Criminal Justice System. one
measure that can be adopted is to involve the civil society in tracking
the floating population of their locality. Schemes like Bhagidari can
be utilized for this propose. Residential Welfare Associaiions/Mérket
Associations are being allocated funds by the Govt. of NCT of I?elhi
under various Schemes. They have sufficient ways and means and as
such can be requested to keep track of floating population in their
catchment colony and update the local P.S. about it. T }}ey can be
requested to keep a list of landlords who let their residential,
commercial or industrial properties on rent apart from details of their
tenants. (Agreed by CBI & DP)

Mandating the collection of residential as well as work place
details of all the accused

210. The antecedent verification of accused as done under Form-
12 under Punjab Police Rules, shall include not only permanent
residential address vcuﬁcann but dlSO past work placc address

verification. Many a times, ex employcw have a clue about the
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: for early apprehension of  Proclaimed
viltrs/Proclaimed Persons

| 211 f his is high time that names, addresses and pictures if any of
Proclaimed offenders are made public on different governmental
website i.c. NCRB, CBJ, Delhi Police and other State Police. (CBI &
DP agreed)

212. There is an urgent need to create a dedicated website Wthh'
contains data of all the Proclaimed offenders and Proclaimed
Persons/ Absconders -of each State / Union Territory in a
consolidated way with details of the crime, address etc. Either it can
also be integrated with the aforementioned CCTNS so that the
efforts to trace proclaimed oﬁ‘endersl are not only in‘States where the
accused declared PO but also in the entire Nation and even the
world. (CBI & DP agreed)

213. Such website and another criminal investigation police
webmes shall carry a simplé search box option where dctails of each
Pioclazmed offenders can be ascertained and by simply searching
them with their names or other available particulars. There shall be
no hemtaﬂon for the police in making names and details of the POs
public so that Proclaimed offenders can be arrested by the citizens
under Section 43 CrPC. (CBI & DP agreed)

214. Police be mandated to display on their Website ali their

Standing Orders and SOPs so as 1o spread awareness in the general
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public. (CBI Has apprehensions (its -Crime Manual ‘already; 0/1
Internet) & DP agreed) ' o
. 215. Delhi Police shall put in placc a D1g1tal Su1velllancc sttel L
whereby it shall be given an ‘see only’ access to all Digital Dat‘a of -
the 1 llowing dcpaﬂmcﬁts so that they can cross check if anj/ of
these 18,541 Proclaimed offenders can be digitally tracked -and
blought to justice. The threat perception from these 18, 541 POS
roaming around in Delhi fearlessly is immensely grave. The detalls
- of the departments are as under: All Nationalized and Private Banks
Saving Account H01d01s data All Natlonalued and Private Banks
Loan Account Holders data; All Na‘uonahzed -and Private Banks
Credit Cards Holders Data; All PAN Card holders Data Al MTNL /"
P11vate Landline holders Data; All MTNL / Private Mobile Holders‘
Data; AII Passport Holders Data; All Govt. and Private Insurance
Holders Data; All Aadhar Card holders Data; All Voter cards holders
data; - Transport Department, Driving Licence and Vehicle
chlsu auon Data, Reglstrar of Death Registration Data.

216. Once given access, there are software whlch can as Web'

Crawlers scarch out the POs out of large data bases. (DP agreed)

of Delhi Police and CBI shall dl%o kc,cp vigil on 5001al media ‘and
website like Tacebook, WhatsApp, LinkedIn and Twitter etc, for
searching the accused with enhanced technological tools, now

) person-s can be tracked cven through photographs. (DP agreed)
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218. All the Police Stations to display Names and Pictures of P"')‘é
prominently so as to makc;, public aware of such persons and also:thftt
public can help nabbing such POs. (DP agreed) o
219. Creation of the 3D map of all the Police Stations areas in
Delhi with licensed or open source Google maps type mapping witi
the help.of National Informatics Centre (NIC)which will have & real
time pop-up display of all the proclaimed offenders, convictsland
other accused in a locality. The pop-up .shall display the image,
name, address and other details in mobile/tab/pad device or laptop or
desktop for usage by Police, Intelligence agencies and Judiciary
only. (DP agreed) |

220. .()n the lines of PIN codes allotted by Postal Department to the
entire length and breadth of our nation whereby a particular six-digit
PIN Code identifies & fixed area, this methodology can be further
used to award a Unique Address Code (UAC) whereby with the help
of Postal Department and Municipal Corporations having the house
records, pre-verificd six-digit unique code for each address can be
created. This code can be used by the police as well as by the
Judiciary for cross checking of the address for verification purposes
a1 the time of arrest/surrender and acceptance of bonds. (CBI & DP
agreed) |

721. In case a person does not have a passport to surrender, a letter
can be sent to Passport Authority of Indié to not to issue a passport
to the accused as and when applied without clearance of the

concerned SHO. (CBI & DP agreed)
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722, Note book of important rules, guidelines and regulations ap
from judicial directions can be prepared for all criminal Courts i()x
1eady reference by Delhi Pohce as well as CBL. ( CBI & DP agreed)
923. On the lines of CBI which has posted its criminal manual on
their website, Delhi Police shall also pass all its standing orders for
the consumption of the Courts as well as.other citizéné who needs to
have look at them. (CBI & DP agreed)

224.‘ As suggested by Delhi Police, the necessary individual
information required for digital éLH‘VCiH&I’lCC of the accused shall be
obtamed by each criminal court as and when applications. for
anticipatory bail is moved before it. Furnishing of all necessary
details for digital surveillance shall be made a pre-requisite in case
of anticipatory and regular bails. (CBI & DP agreed)

925. Mandatory usage of modified arrest and surrender form by
Delhi Police in State cases and by Court in criminal cases. (CBI &
DP agreed) | |

226. Interlinking of governir nental / institutional databases - for
instant real time verification: Evidently at the time of arrest, accused
furnishes his/her permanent / temporary / work place address
supported by identity documents like passport, Aadhaar Card,
Driving License and like. Such documents are. also furnished by the
surety at the time of submitting Section 441 CrPC Surety Bond
before the SHO / MM / Trial Court.

797, Such exercise has already been carried out and tested in at
least following projects: eDAR National Dashboard: Under the

aegis of Artificial Intelligence Committee of Supreme Court, a
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decision was arfi_ved at to use Al Tool SUPACE (Supreme CcHit
Portal for Assistance in Court Efficiency) in various .legal heldsf hli
criminal appeals, income tax matters, land acquisition céseé;
Negotiable Instruments Ac't complaints, and Motor Accident Claims.
228. There is a nced to interlink the governmental / institutional
databases with the help of APIs (Application Programme Interface)
with CCTNS of Police and CIS of judiciary for instant verification
of documents furnished in the course of investigation / trial. :
229. A prerequisite to usage of Al Tools in these fields was
availability of structural digital databasé of all the cases. A Sub
Committee was. formed by the AI Committee of Supreme Court
under Chairmanship of Hon’ble Mr. Justice DN Patel, Chief Justice,A
High Court of Delhi, with HMI J R. Midha, Judge, High Court of
Delhi, HMJ Paresh Upadhyay, Judge, High Court of Gujarat, Justice
Retd. K. Kannan as its Member and Sh. Surinder S. Rathi as its
Convener. The eDAR Dashboard is developed in such a way that it
sealhlessly exchanges data with CCTNS of MHA, Vahan/Saarthi of
MoRTH and IIBI of IRDA and would eventually be able to push
eDAR to the Case Information System, CIS 3.2 of Judiciary. This
networking will help instant verification of documents thereby
saving thousands of man hours currently being utilised 1n
verification of documents like DL / RC from other states.

230. Exlchange of Data between Commercial Courts and Registrar
of Companies: On a suggestion put forth by High Court of Delhi to
the task force on Ease of Doing Business which is Iodking after

enhancing the efficiency of Commercial Courts established under
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Commercial Courts Act, 2015, APIs were designed and exchar;lge‘é
betWeeﬁ the database of CIS which is utilised by judiciary1 for-
gencration of eSummons and the database of Registrar of Compéfnieé
under Ministry' of Commerce which accords registration to’ the
companies under Companies Act, 201‘3' along with .database of all
the Directors: of the registered companies with their DINs (Director
Identification Numbers) and registered addresses. This systen'1\ is
now in place and is being utilised at pilot locations for instant access
and verification of updated data. | |

231. Exchange of Data between Commercial Courts and Revenue
Department:  Likewise, as discussed supra, APIs have been.
exchanged between CIS of ‘judiciary and database of Revenue
" Department. Such a digital real tilht_e exchange of data not only
ensures that all the disputes pertaining to a particular prdperty or a
. piece of land are brought to th¢ notiée of the Revenue Department
but it also ensures that the Commercial Court dealing with a dispute
qua a property or a piece of land also gets to know about all existing,
pending and adjudged cases qua the same. -

232. eGovernance Mission Mode Project of Government of In@ia
mandated all Ministries, Departments and Public Sector
Undertakings to digitize their data and day-to-day working. In so far
as the eGo.Vernance projéct is good two decades old, all the
digitization has already been carried out by all major Ministries and
Departments. Under the Bharat API initiative of Ministry of IT, O
Government of India, the National eGovernance Division (NeGD)

18 apex officers, 53 Ministries; 54 Departments and 86 h
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Commissions have created their independent databases. 36 St‘étc;af;.
and UTs along with other independent dpex bodies, Departmeﬁt;l
Boards, Undertakings, Statutory Bodies and Commissions *are
already coordinéting and delivering Government to (Government
“(GQG), Government to Business (G2B) and Government to Citizen
(G2C) eServices through APIs undér Digital India initiative.

233. Taking advantage of this digital revolution, in order to tackle
the menace of accused/suspect absconding during the
investigation/trial, there is need to interlink the cfimina:l Justice

- system with the available governmental/institutional databases.

| 234. Lack of conﬁprehensi?e cohesive initiative in this regard Has
led to spiralling of crime in the city state of New Delhi. Doubling of
* number of proclaim offenders from 13,521 Proclaimed Offenders as
in March 2010 which has now reached more than 28,000 in the year |
2021. _
235. The databases which can be interlinked with CCTNS of Police
and CIS of judiciary include 1) VAHAN, SARATHI of MoRTH, ii) |
Aadhaar, iii) Bank Accounts, iv) Land records, iv) Mobile Phone
records, v) Passport, vi) Insurance, vii) Income Tax and like.

236. C.reation of a dedicated Cell for Tracking and Arresting
Proclaimed Offenders: Considering the fact that in the last around 10
yearé the number of POs in Delhi has swelled to double from 13,500
in 2010 to 28,000+ 1 2021, there is a need to create a dedicated cell
for digital tracking and arrest of these POs. Such cells in other States

and UT's can exchange real-time data to contain these outlaws. This
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will help restore Law and Order and will bring down spualhng
Crime. )
237. Unified Criminal Justice System (UCJS) propounds a unified
software environment which connects each and every duty holder
under criminal justice system in a seamless manner alongside an ‘AL
enabled intclligent data keeping. It has the potential of bringing a
dynamic unison of each and every data produced and consumed by
the different stakeholders of criminal justice system. It‘ will avoid
duplicity and disparity in data keeping between stakeholders like
Police, Judiciary, Prisons, Forensics, Prosecution, Legal Services
and others. With intelligent use of APIs, identity of the accused can
be verified instantly through Aadhaar, Voter ID. and .Passport
databases. Address verifications can be done through Municipal and
Revenue databases. Identity documents like Driving License, PAN
etc. can also be verified in no time through APIs of respective
databases. Details of previous arrests, prosecutions, cdnvictions etc.
can also be ascertained and utilized once digital/paperless
investigation is carried out under the data keeping prototype
proposed by UCJS.

Submissions of Prof. (Dr.) G.S. Bajpai, Vice Chancellor of Rajiv
Gandhi National University of Law, Punjab and Former Professor
of Criminology and Criminal Justice, National Law University,
Delhi as Amicus Curiae

Part-I — Due process under Section 82 CrPC

238. Section 82 CrPC lays down the process for proclamation of

persons absconding as offenders. Scction 82(1) provides that where

~
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the Court has reason to bohcvc that any pcrson against whon“ﬂ
warrant has been issued has absconded or is concealing himself s su' ?3
that the warrant cannot be éxecuted, the Court may publish a written
proclamation requiring the person to appear at a specified date and
time not less than thirty days from the date of proclamation. Section”
82(2) lays down-the manner in whion; the proclamation shall® be
published, which includes its reading in a conspicuous place of the:
-town or village where the person resides; affixation to a conspicuous -
pan of the house or homestead where the person resides; afﬁ)c;ation_ :
of a copy of the proclamation to a conspicuous part of the Court ‘
House and the same may also be pubhshed In a daily newspaper.
Section 82(4) lays down that where the proclamation provided for in
.Sectlon 82/ 1) I1s In respect of a pelson accused - of an. offence
- specified in the section and such pelson fails to appear at the
| specified place dnd time, the Court may pronounce h1rn a proclazmea
- offender after mdklng such inquiry as it deems fit. _
239. As pm the NCRB Crime in Indlan Staustlos, 2019, for the
2,67,19,411 processes (for sﬁmmons, ib?a'ilable warrants, non-bailable
warrants and other processes) reccived by the Police throughout the
year, 28,47,906 remained unserved. In this regard, the Bureau of
Police’ Research and DevelOpment identiﬁed two problems with
fcspcot to service of summons/warrants. Firstly, Wrong/lncomnlcte
1dentification of the ancstcd persons. Bureau of Police Research and
Development identifies the point of arrest ofa person as the point at
which the Criminal Justice S_}‘-lstqn records -the parfuiculafs of the

person . arrested.. Secondly, Bureau. of Police Research and.
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Development identifies problems pertaininé to ins,ufﬁéient
‘ manpowqr, failure to leverage advances in technology and failuré to
revamp police processes which lead to problems in service of
summons/warrants despité having correctly identified the particulars
of the accused. |
1240, A similar conclusion was reached by a research project
undertaken by the Jharkhand Judicial Academy at the instance of fhe
Ministry of Law and Justice. The project attempted to identify the
root causes for the non-appearance of accused aﬁd posed the query _
to Judicial Officers, Superintendent of Police, Deputy Comuiissioner
and__l_‘)ublic Prosecutors. Several respondents pointed out that the
non—appéarance .of -the acéLlsed QQLIIdI be due to reaéons of both a
delibér_yaté attempt to evade justice or by simple ignorance.
Neverthelcs.s',. the respondents also outlined other reasons for a non-
appearance: _
(i).. Non-execution of warrant by police due to nm%a?ailability of
\ .residential address of the accused, inaction of police in serving
the summons; \ -
(it)  Misuse of bail; |
(ii)  Lack of stipulated time frame for conclusion of criminal trial;
(iv) - Lack of technological and scientific methods in recording the
'détails of the accused etc-:.,
(v) Itisalso highlighted that non-execution of procesées by the
| prosecuting agency effectivcly. (Letter No.06/law-03/2014- .
1364 Dt.07/03/2014 of Home 'Dept., issued by Principal.»

Secretary, Govt., of Jharkhand is not being followed etc.,) -
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(vi) The migration of accused belonging low income group 10
other ~ )
States for livelihood, illiteracy; _ z

(vil)  Lack of information about the court process.

241. Yrom the abovementioned sources, among other problemé, a
common theme that emerges is with respect to the inability of the
Criminal Justice System to identify the correct residential addresses
of the person accused both at the stage of investigatioh as V&;GH as-the
trial. The same can also be gauged by a prima facie perusal of the
details of proclaimed oﬂeﬁders as available on the website of the
Goa state police. A peculiar distinction between -the data on
proclaimed offenders as collated by the 'state of Goa and other Indian
states examined by the research team is that the state of Goa also
spéciﬁes whether the accused was released on bail by the
police/Court.

242, It can be plainly observed from the above that complete
residential details of the proclaime&’ offender aren’t available in
several instances even where the proclaimed oﬁender, had been
released by the police/Court, despite Form No. 45 in the CrPC
dedicating a space for the same. The practise of merely noting down
the name of the town and State from which the proclaimed offender
belongs seems to have gained general acceptance in the application
of our criminal justice processes.

243. It can be expected therefore, that such information is not

gathered by the investigating agencies at the time of investigation in
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(il either. _

‘he investigating officer must be enjoined the duty to 'collect;
" ;;Jarticulérs at the sfage of investigation including the
{ete residential address and permanent address- of the accused
and the contact details including the té-léphone and mobile phone
numbers and email addresses of the accused. The investigating
officer must also be required to coliect information as tegards the
social media accounts of the accused, given that such accounts may
also lead to information as regards the whereabouts 6f 1he accus‘e'd.
Such details may be collected in terms of the pro-forma attached
with the submissions. | | | »
245. The aboverhenti_oned details of the accused .mustﬂalso be
collected by the police/Court at thé time of the grant of bail. Such
details must be collected n éddition. to the requirements of Form No.
45 and in the manner stlpulated in the pro- forma attached Wlﬂ‘l the
submissions. ' |

246 The p1occedmgs under Section 82(2) must be required to be

photoglaphcd and VldCO graphcd Further, pursuant to any process

under Section 82, the Process Server must be required to fill out the

pro-forma and submit the same to the (,oun

247.  Another ploblcm faced by the Amicus in the compllau“n of .

~the report, which acted as a bar to a comprehensive study of the .

“factors which encourage absconding are incomplete presentation of

data relating to absconders and proclaimed offenders by the poliée,

: —T_he National Crime Records Bureau':"_(»NCRB) mdy be directed to.

- gather data in a manner conducive to further studies. In particular,

s
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the NCRB may be directed to collect and display particulars
regarding the offence(s) of which the person was accused and
whether the person absconded at the stage of investigation or a_ﬁer

bail from police/Court.

Part-Il - Attachment of I)l operty under Section 83 and prosecutton
Lmder Section 1744 IPC :

248. The same problem w1th respect to the inability of the Criminal
Justice System to identify the correct residential address of the
accused and which acts as a bar to the,ser.vice of summons also acts
as a bar to the procecdings pertaining to the attachment of property
under Section 83 CrPC. The solution as regards proper récording of
the residential addresses, phone numbers, mobile numbers, social
media accounts of the accused through would also work effectively
tovx‘fard-s securing the attachment of the residential property in the
name of the accused. o .

249. It was further submltted that the pro-forma lists out the
categorics of movable and immovable properties in the name of the
accused for which the investigating officer must collect 1nf01'mat10n.
Similar information must also be required from the accused at the
time of grant of bail by the Court/ police. Such prbformas can go a
long’ Way' in securing successful attachment proceedings under
Section 83 CrPC. - |

250. I—Iowever,.certain practical difficulties have béen pointed out
by the Jharkhand Judicial Academy in its report as regards ‘{'ht_a
attachment processes under Section 83 The relevant portion of the

-report is reproduced hereunder:
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“Difficulty in securing the witnesses in the instances of :
proclamation due to lack of effective wiltness protection

mechanism, in cases of attachment of movable property- .-

such as cattle etc., situated in rural areas, difficulty of -

transportution and non-cooperation of localities to keep

in" ‘custody of such property are the -other reasons -

specified relevant to the practical difficulties in execution -

of processes issued by the court.” '
251. Addressing these practical difficulties requires addressing
broader institutional issues including that of increased manpower
and infrastructure for policing and promotion of community polibing
mechanisms.
252. Prof. (Dr.) G.S. Bajpai has submitted the formats of the
proforma to be collected by the investigator during investigation;
proforma of details to be fiirnished by the accused at the time of bail;
and proforma of details regarding publication under Section 82.

Submissions of Mr. Rajshekhar Rao, Semor Advocate as Amicus
Cmﬂme

253. SGC;iOI’_lS 82 and 83 CrPC seeureé bresence of the persorn.
Depénding on the nature of the offence, the person absconding may
be declared as a ‘proélaimed person’- or a ‘proclaimed b}fender’
under Section 82(2) CrPC. Courts also have the power to atfach
properties of a proclauncd person in order to secure appcalanue
undm Section 83(3) CrPC. |

254. Unlike in case of a ‘proclaimed person’, powers of arrest have
been given to various pcrsonsl in case’of a ‘proclaimed offender’.
 Powers have also been giv_én to officers employed in connection

with affairs of a village to communicate to the nearest magistrate or
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i m charge of a police station, any information relatil-lg. to a
» ,_‘r}l‘f!?:fi?d offender under Section 40(1)(b) CrPC. Proclaimed
3 inay also be arrested by private persons, or anS/ person to
' Wariant is directed by the Chief Judicial Magistrate or the
I;_A,tglstrate of First Class or by a police officer without an order from
) 'é‘MagLStrate or a Wan_‘ant.
255. When the Code was initially cnacted, for the purpose - of
Section 40(1)(b) CrPC a ‘proclaimed offender’ was deﬁned‘ as
including a person proclaimed as an offender by any Court to Wthh
the Code does not extend for commission of offences in the
territories to which the Code extends which are punishable under
Sections 302, 304, 382, 392-399, 402, 435, 436, 449, 450 and 457-
460 of IPC. While Section 82 CrPC was limited to declaration of a
‘proclaimed person’. | .
256. Section 82 CrPC was subsequently amended vide the Criminal
Amendment Act 2005 w.e.f. 23.06.2006 to include sub-section (4)
and (5) which provide for declaration of a{ ‘proclaimed offender’. As
per Section 82(4), a ‘proclaimed person’ under Section 82(1) who
fails to adhere to the proclamation and is acéused of offences under
Section 302, 304, 364, 367, 382, 392—399, 400, 402, 436., 449, 459-
460 of IPC may be declared as a ‘proclaimed offender’. At the time -
_ of amendment of Section 82, the deﬁnition»of ‘proclaimed offender’
for the purpose of Section 40 was not amended.
257. Despite the fact that ample powers have been granted in the
Code of Criminal Procedure for declaration of a proclaimed person’

and a ‘proclaimed offender’ and their arrest with- the sole objective
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of their appearance before a Court, such powers must be exeiﬁiééﬁ
keeping in mind b
constitutional rights of those sought to arrested as stipulated ,n
Article 207, | :
218 and 229 of the Constitution and in compliance with guidelines
framed by the Supreme Court in Arnesh Kumar v. State of Bihar,
(2014) 8 SCC 273. )

258. The procedure for declaration of a ‘proclaimed person’ an'(‘i a
‘proclaimed offender’ as stipulated in the Code of Criminal
Procedure, comprises of various steps.

Publicationﬂ'Proclama-tion under Section 82(1) CrPC

259. A proclamation may only be published directing that the
‘proclaimed person’ appear at a specified time and place not less
than 30 days from the date of publication, once the Court is satisfied
that: a warrant of arrest has already been issued and all possible
attempts to execute the warrant have been made and subsequent to a
wairant having been issued the persoh is absconding or concealing
himself in a manner to avoid execution of the warrant..

Enquiry to ensure that warrant of arrest has been issued and all
efforts to execute the same have been made by the Police Officer
260. It is necessary that prior to issue of proclamation, a warrant as

per the Second Schedule, Form No. 2 or Form No. 9 of the Code has
already been issued. The warrant must be issued keeping in mind the
guidelines. framed by the Supreme Court in  Raghuvansh

Dewachand Bhasin v. State of Maharashtra (supra).
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jurisdiction of the court issuing the warrant. However, the Code does
not provide any rules/guidelines to be followed by the police officers
in course of execution' of a warrant of arrest as have been provided-
for service of summons in Scctions 62-69 CrPC. In the absence of
such rules, guidelines were issued by the High Court of Madras
._Wherein it was directed that in case a warrant cannot be executed
Withiﬁ 30, days, (i) the officer concérned must file a status report,
exhaustively reflecting the steps taken by him and if it is expressed
that there are prospects of securing the person concerned before
~ long, reasonable time may be granted by the Judicial Officer not
exceéding 15 days by way of -extens‘ion' and (i) if the officer
concerﬁed assigns valid reasons and e_xpresses inability to secure the
pers’oﬁ against whom the Wérrant is issued, after examining the
reasons and assessing the facts and circumstances of the case and
after fully being satisfied that the accused is obviously evading |
arrest, the Court shall resort to the procedure adumbrated in Section
82 CrPC. | |

Procedure to be followed for service of summons under the CiPC

262. Every summons shall be served by a police officer personally
on the person summoned or by delivering or tendering him one of

~ the duplicates of the summons. The police officer may also require
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the person summoned to sign a receipt on the back of a dupliclate.

Summons may be served on corporate bodies and societies . by . °

registered post. In the event, the person summoned .cannet, by the
exercise of due diligence be found, summons may be served on an
adult male member of his family. In the event, it is not possible for

the police officer to follow any of the afore-mentioned modes, he

may also affix one" of the. duplicates of the summons to a
conspicuous part of the house in which the person ordinarily resides. .
Thereafter, on the basis of the steps taken by the police officer to

effect service of the summons, the Court may, after making enquiries .

as it thinks fit, either declare that summons has been duly served or
order fresh service of summons. As such, the Court is required to
make an enquiry as to whether the police officer has in fact, taken
any steps/the proper steps to effect service of summons.

Enqguiry to ensure that warrant of arrest cannot be executed
despite all efforts of the police officer as the person is absconding
or concealing himself '

263. It-is pertinent that prior to issuing a proclamation under
Section 82(1), the Court shall record a finding that (i) all necessary

cfforts for cxecution of warrant have been made and (ii) the only

reason the warrant has remained unexecuted is that the person
concemed 1s ‘absconding or concealing himself so that warrant

cannot be executed’. Proclamations cannot be treated as proof-of |

execution of the .warrant.16 The expression 'reason to believe'

occurring. in Section 82 CrPC suggests that the Court must be

subjectively satisfied and record its reasons for coming to the
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‘L‘?ffl'ji"('é_li.ié‘iiih that the person has absconded or has concealed himself

N N

sif e bisis of evidence or even without taking evidence. -

e

Manner of publication of proclamation (issued under Section

82(1))
under Section 82(2)

264.  As per Section 82(2), a proclamation may be published in two

ways 1L.e., (i) publicly read, affixed to a conspicuous part of the house
or homestead in which the person ordinarily resides or to a
conspicuous part of the town or village or the court house and (ii)
publication of the proclamation in a daily newspaper circulated in
the area where the person ordinarily resides. However, (ii) above
may only be resorted to if the court thinks fit and is not an alternative
to (1) above, while (i) is mandatory. As such, in view of the serious
repercussions  that publication of a proclamation has on an
individual, it is essential to ensure that a proclamatidn 1s published
only in the manner provided in Section 82(2). Thus, the Court must
apply its mind to see if the proclamation has been issued in
compliance with Section 82(1), Section 82(2)(i) has been complied
with and if, in the facts and circumstances of the case, it is necessary
to resort to publication under Section 82(2)(ii). The Court must
further record a statement under Scction 82(3) stating that Scction
82(2)(1) has been complied with.

Declaration as a Proclaimed Offender under Section 82(4)

265. In the cvent, a ‘proclaimed person’ against whom a
proclamation under Section 82(1) was duly issued and published,

fails to comply with the said proclamation, may be declared as a
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‘proclaz'med offender’ in case the proclamation had been pubhshd
wﬁh respect to offences punishable under Section 302, 304, 364L
3A67, 382, 392-400, 402, 436, 449, 459-460 of IPC. As such, only a
person accused of these offences may Be declared a ‘proclaimed
offender’ after an inquiry in that recgard has been conducted. Hel}ce,
not all ‘proclaimed persons’ can be declared as ‘broclaimed
o/j‘éndérs’. Only those who are accused of the aforesaid offences
may be so declared. Subsequént to declaration as a proclaimed
offender, publication of the declaration must take place in fhe
manner stipulated in Section 82(2) and 82(3).

Registration of FIR under Section 174A IPC

266. Section 174A was inserted via the Criminal Amendment Act

ol 2005 in the IPC whercein the following were included as offences:
non-compliance with a proclamation issued under Section 82(1) of
CrPC shall be punishable with imprisonment for a term-which may
extend to three years or with fine or both; A declaration under
Section 82(4) is punishable with imprisonment for a term which may
extend to seven yeérs and fine. |

267. Hence, proceedings under Section 174A IPC may only be
initiated after a proclamation under Section 82(1) has been issued.
As per Circular dated 01" January, 2014 issued by the office of
Deputy Commissioner of Police, Legal Cell, Delhi in the évent a
chargesheet has alrcady been filed prior to the accused having been
declared a ‘proclaimed offender’, a supplementary chargesheet must
be filed for the offence under Section 174A IPC. The ‘Circular

further states that in a Complaint case, where no fresh FIR exists, a
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'ﬁ'e%h FIR under Section 174A ‘should be reg’istered_"wﬁﬂ.,

1nf01md‘uon with respect to an offence under Section 174A IPC 15-

10(,01ved

Atmc_'hment of'propel;tv 0)’"(1 ‘procla-i;ned person’ under Section 83
268. The provisions of Sections 83 to 84 become applicable on-}the
issuance of the proclamation under Section 82(1) and are not
dependent on the declaration under Section 82(4). As such, e;/en

though ‘proclaimed persons’ who are not accused of offences

stipulated under -Section 82(4) cannot be declared as ‘proclaimed

offenders’, their properties may be attached undcr Section 83.

269. Once a proclamation has been 1§sued against a person under_

Section 82(1), his/her properties may be attached provided that the .

Court is satisfied either by affidavit or otherwise that the person is
about ‘tor dispose of the whole or any part of his/her property or
secondly that she/he is about to remove whole or part of the property
from-the local jurisdiction of the court. The. Court must record its
reasons in Writing for ordering the attachment of ényprop,erty under
Section 83. | | -

Procedural irregularities

270. Bven though it is essential to ensure that provisions of the

' Codc arc complied with in letter and spirit' 'in view of the changing -
s‘uuctmo of society, literal (,omphance of the provisions may defeat :

the purpose sought fo be dLhIGVCd At the time the Code was

' enacted, peoplc engagcd socially in larger groups, lived in jomt

riamlhes mdle membc1s of the famlly were dcmsmn makc1s ‘«vh'lC o
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3ily and no recognition hdd been given to the concept of
fl: -{Tuidity. IIowcvc1 since enactment of the Code vast
_,ogmuon has been 01ven to rights of women and the r1ght of
pgmom to choose to be identified as belonging to a particular
gender. Social engagements are now most active on the internet as
opposed to engagements within territorial limits of | a person’s
residence and most people choose to live élonc or in nuclear
| familics. As such, while one option could be to try and serve a
neighbor when the accused lives alone or where there are no family
members present. This too must be done after at least 2-3 attempts to
serve the accused or a family member. The attempts should ideally
be spaced out over a'time frame of a few days and duly récorded. It
is only then than other means of service ought to be considered. |

271. In addition to the usual option of publicly reading out a
proclamation/declaration, it must also be affixed, both, on a
conspicuous part of the house where the person ordinarily resides as
well as on a conspicuous part of the courthouse or locality. |

272. Additionally, limiting. service of summons to male members
of the family, may lead to an anomalous situation in the absence 6f
persons who recognize themselves as male members. Interestingl‘y,
when person summoned cannot be found, Section 64 of CrPC limits
scrvice of summons on an adult male member of the family while
Order 5 Rule 15 of the CPC in a similar situation permits service of

summons on a male or female member of the family.
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273. Addmondlly, it is notcd that thele are no Rulcs in the Code fox‘l
execu‘uon of a warrant. In orde1 to ensure 1hat process under Secflons
82 and 83 CrPC is initiated only dgalnst those who are, in fact

abscondzng or concealzno thcmselves it is necessary that thc
procedural requirements for Service _o'f summons, as stipulated under
the Code are-also extended to _ex_ecuuon of Warrants and an effort is

made fo execute the arrcst Warfants at the carliest thi‘Ough‘ all
pos51ble modcs Even though the Code. and the Delh1 ngb ourt

tRu les (Vol IV, Chapter §, Part A Rule 5)- env1sage ﬁhng of an
afﬁdavu of the.police officer only in cases where summons ‘are -
served out51de the lelSdlCtlon in view of the grave consequences
attachcd with execution- of an arrest Warrant it may be helplul if -
police ofﬁcms are d1rected fo- file such afﬁdavns w1th regard to
executlon of Wanants as Well Furthe11n01e ensuring that the

:'Afﬁdavns prov1dc complete 1nfo1mat10n as regards the steps taken

-by. thc ofﬁcer and the underlymg documentahon would .go a long

way in ensulmg accountab1hty m this . regard. and would prevem o

_ dccused persons from takmg shelter undc1 technlcallues ldtcr |
_- ? 274. Whlle the purpose of a dcclalauon undc1 Sec‘uon 82(4) 1s:__

:‘mcrely to secure the presence of the accused given that serious .
consequences ensue upon such a dcclaratlon 1nc1ud1ng, mtcl aha :he_—:_'
unablllty ‘1o scck antlclpatmy bail, the 1nab1hty to cnjoy one’s
: 'pLOpelty and thc inability to move frccly, it is imperative that thcscv .
OldCIS are passcd stuctly in’ acco1ddncc with - thc Iaw and more .
1mp01mmly, 1n comphancc th us lcucl and spmt ie.,. by due"ff

" apphcahon mmd to ‘cach case.

| CRLM.C.5328/2013 & CRLM.C. 44382013 - - Puge 82 of 185



Comments on the suggestions previously accepted by Delhi P:"'Yw’“
vis-a-vis fundamental rights of accused ¢

275. As per the suggestions previously made and accepted by}tfi%ﬁ
Delhi Police, it appears that a suggestion to ascertain details of
employers and blood relatives of the accused was accepted. Any
such suggestion, if implemented, may be in violation of the righ{ of
privacy of the accused, his/her employers and their relatives. Right
of privac§ has now been recognized as a fundamental right within
Article 21 of the Constitution. It is necéssary to keep in mind that
‘proclaimed offenders’ are different from ‘habitual offenders’ in that
a proclaimed offender may not necessarily have been convicted of an
offence.

276. It has further been suggested that the accused be made to
surrender their passport in sessions trial cases. However, the said
suggestion is contrary to the provisions of the Code. While the police
officer may have the power to seize a passport under Section 102(1)
CrPC, he does not have the power to retain or impound the same.
Hence, any such passport, if scized, will have to be sent to the
passport authority and it is for the passport authority to decide
whether  to impbund the passport or not. Courts have also
specifically held that imposing a condition on the accused while
granting bnail to take permission of the court before going out of
India is not permissible.

277. Given that the object .of this exercise 1s to ensure participation
of the accused in the judicial process, one could also cénside; taking

steps which prevent the accused from being able to sustain

3
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himself/herself economically. This could be done by denying acccss

to financial services viz., Bank accounts, credit cards etc. and denial
. - . . . l;,

of other essential services. However, this could also have serious

consequences and would have to be carefully considered and applied

g

on a case to case basis.

Suggpestions of Mr. Rajshekhar Rao, Senior Advocaté as Amiicus
Curiae . ’

278. Prior to issuance of a proclamation under Section 82(1), the
police officer may be mandatorily required to file an Affidavit/Status
Report disclosing: all available addresses and phone numbers/email
addresses.(if available) of the person against whom the warrant has
been issued along with proof of the said addresses, phone
numbers/email addresses and any other details available in the
information sheet with underlying documents demonstrating the
same.

(i) Particulars of proof of service of the arrest warrant at the said
address by post; by hand; mobile number; email address and by
service on a family member/neighbor along with credible proof
of the same.

(i)  In the event warrant has been affixed on a conspicuous part of
the house where the person ordinarily residcs; town/village/
courthouse, the police officer must annex a picture showing -
that warrant has been affixed in such manner along with his
affidavit. The picture must be taken in a manner that makes it
clear to the Court that the. warrant has in 'fact,- been affixed at

the said house;
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(111) Reasons for mablhty of the pohce ofﬁcer In securing prea.ﬂ ,
of the person against whom warrant is issued;

(iv)  The Court must pass an order dealing with the contents of the

Affidavit/Status Report and 'reasons.given by the police officer
for érriving at a conclusion that (the person has ‘absconded or is
‘ ~ concealing’ himsel‘f- or reasons for inability of the ofﬁcgr, in
securing presence of the person.
279. Prior to publication under Section 82(2)(ii): the Police Ofﬁcer -
-may be mandatorily required to file an Affidavit disclosing: a picture
showing that proclaina,tion has been affixed in a conspicudus place
of the house where the person resides. The picture must be taken in a
manner that mal;és it clear to the Court that the 'prbclama’tion‘ has in
_fabt, been affixed at the said house; the Court must pass an order.
dealing with the contents éf the Affidavit and. statement Of-the:”
process selver along with its reasons for .directing pﬁblication— under
Section 82(2)(ii). I | |
280. Pribrio issﬁanc'_e ’o'fr a declarétion under Section 82(4), the
Court must mandatorily record a statement %;o the effect that the
person hés, in fact, been acéused of dl’l offence contained in Secﬁon
82(4) and has -failcd to appcér despite a validly issued proclamation;
281. In complaint cases, the Compiainant should disclose all ;
'pOSéiblé known addresses of the accused along with proof of addresé' ' S F
and. 'state on affidavit that those aadresses are correct to his | |
knowledgc »

2 82. At the umc of grant of bdll acovsed must be made to dlsclose

_the address where- th'ey 01d1n~d111y resideor any other address:and
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‘Copy of their Government ID proofs such as Aadhar, PAN

prey

_i'm,is_lz‘,{wshared by the accused was good for the purpose of all
legal compliances. | |

283. Every judge must, on a monthly basis, submit to the Sessions
Judge, aetails of matters where process under Sections 82-83 CrPC
has been Iinitiated along with details showing that all the
requirements uﬁder Sectioﬁs 82 and 83 CrPC have been complied
with. A

284. Every Sessions Judge must be made to review the details of
matters where process under Section 82-83 CrPC has been initiated
by its subordinate judges. R

285. Details of matters where process under Sections 82-83 CrPC
has been initiated by the Sessions Court Judge and silbordinate
judges must be pléced before the ACR Committee of judicial
officers.

Submissions of Mr. Vikas Pahwa, Senior Advocate as Amicus

»

Curige

Legal History behind the notion of ‘Proclaimed offender’

286. The notion of a Proclaimed offender as it exists today did mot
always find a place in the Code. In the 1872 Code, there was no

mention of Proclaimed offender. It was in Section 45 of the 1882

Code that the words were first found, only in respect of the duties of
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v111agc officers to make a report. In 1894, an cxplanauon clause was

added to Section 45 thereby expanding the definition of Proclaimed

offender. This was the first instance when the list of Sections

currently found in Section 82(4) found a place in the Code. Thel898

Code retained Section 45 with respect to Proclaimed offenders in its
amended form, which today is Section 40 CrPC, 1973.

Summons, Warrants and their Compliances

287. Chapter VI of the CrPC titled as “Process to coinpel
appearance” explains the procedure to secure thé presence of
persons before the Court in detail namely, either (a) summons or
(b) warrants of arrest, may be issued by a Court to ensure a person
is present before it. Although the Code does not provide for a
distinction, in practice two kinds of warrants may be issued, (i)
bailable warrants and (ii) non-bailable warrants. The Supreme Court
in fnder Mohan Goswami v. State of Uttaranchal (supra) provided |
some gu1dchnes on how this discretion vested with a court may be
- exercised.

288. If summons were sent to Y and he failed to comply without
tendering any explanation, a warrant may be issued for ‘his arrest.
Section 87 CrPC. cnables a warrant to be issued even where
summons have not been sent. What happens when despite a warrant
being issued, a person fails to appear before the Court? If the court
has reason to believe that the person is deliberately avoiding the
warrant, Section 82(1) empowers the court to publish Awriﬁen
proclamations in accordance with Section 82(2), requiring him to

appear before court on a specified place and time. The person to
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whom the proclalpation s ,addr,csséd shall be given a period o{ A
minimum of 30 days to -p_re.sc;nt themself beforé the Court. lilui
specimen of proclamation requiring t_he’_Aappearance of the a.écﬁséd
person is provided under Form Num‘.—ber 4 of -the Second Schedule of
CrPC. o

The m(mnef in which Proclamation shall be made

289. ‘Sub-section 2 of Section 82_'of the CrPC speciﬁes the manner
in which proclamation can be made. T hcy arc as follows:

(i) The proclamation shall be read out publicly in a noticeable
area that falls unde1 the V101n1ty of the residential address
of the person or it shall be attested to some part of the

. persén’s 'houée 61; on a nearb.y building. Either of those
should be attested to %01nep1aéé which 1s obs.erve.lblée' or

(i) It shall be dtiachcd to a noticeable place in the Court.

-(iii) If the Court deems ﬁt it m1ght glvc ordcrs for publishing
- the proclamation on the ne_wspape1 which is circulated in
 the vicinity of the person’s 1'esidépce.

Pmcess of Attachment of pr opertv

290. The Court that issues the ploclama‘uon mlght attach anyp

movable or 1mmoyab1e property of such person under Section
33 Ci‘PC when it has a reason to bel'fc;vé (by an affidavit or other
evidencej, that the person is making an attempt to: dispose of the

iininoVable property; or is-going to transfer the immovable property

- either cntlrely or pamally, to an area oumdc the, 1ocal _]Ul‘l%dlC'LlOn of =

the concemed Coum
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"""':wnhm the local JUIISdlCUOH If the attached property is located n

T h'e Court’s order to attach the property would be authori?ed

5 anothCI area, then it would’ be authorized after being endorsed by thc

District Magistrate. of the concerned area. The order of attachment is
depicte.'d under Form no. 7 of the' Second Schedulé of CrPCI to-
compel the appearance of an accu%cd person. On some occasions, the
property to be attached might be a debt or a movable

property. Section 83(3) has laid down the tanner-in which such
properties could be attached: by seizing such p1;operty; ‘or by

appointing a receiver; by issuing an order which will obstruct such

* property from being delivered to the. proclaimed offender “or

someone'who might receive it on his behalf.

The jurisprudence surrounding issuing of non-bailable warrants

292. The law for issuance of Warrants has been laid down in the
Code’ of Criminal Procedufe, 1973 under Chapter VI (Part b) f%om
Séétioi'l-s:70 to 81. The issﬁance of 1ioh-’ba‘ilable warrants involves

interferéhéé with personal (Aliberfy.‘Al‘rést.arid imprisonment means -
debﬁvaﬁon of the most pre'cious-right» of an individual. Therefore,

the courts have to be extremely careful before issuing non-bailable-

wanantq Only when in 1hc larger interest of the Public and the State -

it bccomes absolutely imperative to curtail ﬁecdom of an individual

:f01 a ccrtam period, should non-bailable warrants be issued. Just as
- hbcmy is precious for an individual so is the int erest of the socmty in
'mamtammo Law and Ordel Both are cxuemcly 1mp01'Ldnt for the

o sur v1val of a c1v1h/cd eocmty Sometimes in the lar ger interest of the B
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~#nd the State it becomes absolutely imperative to curtail
v of an individual for a certain period. |

v In Geeta Sethi v. State, (2001) 91 DLT 47, it was empha51zed .
QOHIT.S administering justice on criminal side must always

| 1Lv11121111 alive 1o the presumption of innocence which 1s the-hallmark

of criminal jurisprudence and, thus, a natural consequence is that

every :accu_sed is clothed with the presumption of innocence and

entitled to just, fair and decent trial and the aim of the criminal trial

is not humiliating or harassing an accused, but to determine the

guilty of the innocence.

294. In Inder Mohan Goswami v. State of Uttaranchal (supra), the

Supreme Court had laid down few guidelines for the courts with

regards to issuance of non-bailable warrants: it is reasonable to

believe that thc person will not voluntarily appear in coum or the

police authorities are unable to find the person to serve. him with a

summon; or it is considered that the person could harm someone if

not placed into custody immediately. Further observed that a non-

bailable warrant could be issued if a"n accused is charged with the
commission of an offence of a heinous crime and it is feared that he

1S likely ‘to tamper or destroy the evidence or-is likely to ‘evade the

process of law.

295. In-Omwati v. State oj UP, (2004) 4 SCC 425, the Sup1eme

Court held that the warrants cither bailable or non-bailable should

never be issued without proper suutmy of facts and com piete

appllcatlon of mind, due to the extremely serious conscquences and’

ramifications which ensue on issuance of warrants: First the Lourt
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tect service of the summons along with the copy of the
Vaggit. If the accused secem to be avoiding the summons, the

'6iiff; in the second instance should issue bailable-warrant. In the

.= il instance, when the Court is fully satisfied that the accused is

avoiding the Courts proceeding intcntionally, the process of issuance
of the non-bailable warrant should be resorted to. It was also held |
that personal liberty is paramount; therefore Courts were cautioned
at the first and second instance to refrain from issuing non-bajlable
warrants. The power being discretionary must be exercised
judiciously with extreme care and caution. The Court should
properly balance both personal liberty and societal interest before
issuing warrants.

The provisions of Section 82 CrPC are mandatory and should be
construed strictly. The Court is required to record its satisfaction

that the accused has absconded or is concealing himself to avoid

execution of warrants

296. In Rohit Kumar @ Raju v. State of NCT Delhi, (2007) 98
DRJ 714 it has been observed as follows:

““17. The sine qua non for an action under
Section 82 is the prior issuance of warrant of
arrest by the Court. There must be a report.
before the Magistrate that the person against,
whom the warrant was issued by him had
absconded or had been concealing himself so
that such warrant can be issued. An attachment
warrant can be issued only after the issuance
of proclamation.

18. The expression ‘reason to believe”
occurring in Section 82 Cr.P.C. suggests that
the Court must be subjectively satisfied that the
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person has absconded or has concealed himself
on the materials before him. The term
“absconded” is not 1o be understood as
implying necessarily that a person leaves the
place in which he is. Its etymological and its
ordinary sense is to_hide oneself. -Further,
under Section 82 Cr.P.C.. the Court issuing
proclamation must record its satisfaction thai
accused had “absconded” or “concealed
himself’” "

[19] The three-clauses (a), (b), and (c) of sub-
section (2) (i) of Section 82 Cr.P.C. are
conjuctive and not disjunctive. The factum of
valid publication depends on the satisfaction of
each of these clauses. Clause (ii) of sub-section
(2) is optional; it is not an alternative to clause

J

(1). The latter clause is mandatory.” ,

297. In Devendra Singh Negi v. State of U.P., 1994 Cri LJ 1783,
the Allahabad High Court has observed as under:

“14. The words “has absconded or is concealing
himself so that such warrant cannot be executed” in
Sec. 82 of the Code are significant. Every person who is
not immediately available cannot be characterised as
an absconder. The court has to record its satisfaction
that the accused has absconded or is concealing in
order to avoid execution of the warrant. The provisions
of Sec. 82 are mandatory and are to be construed
strictly. Sec. 82 requires chat the court must, in the first
instance, issue a warrant and it must pul down its
reasons for believing that the accused is absconding or
concealing himself...”

298. The words “ordinarily resides” used in Section 82 (2)(i)(a)

shall be inferpreted liberally to mean not just the official address of
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the accused but also where the accused ordinarily resides i.e. émy
place where he would unofficially spend most of his time. |
299. In view of above legal propositions, it is crystallised that
Section 82(2)(1) are to be mandatorily followed, which are
conjunctive and not disjunctive. A

Circumstances under which attachment can be made under
Section 83 CrPC

300. The property is attached to attract the physical presence of an
accused V\}hen they do not present themselves after the issuance of
notices and warrants. But there are several underlying factors like
ti'me, reasons behind the absence of the person, nature of propemy
attached, interested parties to a property and so on. This article is an
illustration of the provisions governing proclamation and attachment
of i)roperty under CrPC.
301. Scction 204(1) CrPC siates that when the Magistrate who is
empowered to take cognizance is satisfied that the case is either a
summons case, then he shall issue a summons for the attendance of
the person accused or if it’s a warrant case, then he may issue a
warrant or a summons to present the accused before the Court at a
certain time. Section 204(5) states that nothing in this section shall
affect the provisions of Section 87 CrPC. The said Section states that
the Court that is empowered to issuc a summons for a person’s .
appearance méy issue an arrest warrant against the said person by
penning down the reason behind the same, if:

(i)v The Court has a reason to believe that the person has

”

absconded or would not abide by the summons before or
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after the issuance of summons, but before the date Wflen :
the concerned person was required to present hilnéélf
before the Court; or
(i)  The person fails to present himself before the Court and'the
summons has been served duly on time and no reasonaEle
excﬁse behind such failure has been given to the Court.
302. The Court that issues the proclamation might attach any
movable or immovable property of such person under Section-83
CrPC when it has a reason to believe (by -an affidavit or other
cvidence) that the person is making an attempt to: |
(1) dispose of the immovable p'roperty;» or
(i)  is going to transfer the immovable pfoperty either entirely
or partially, to an area outside the local jurisdiction of the
‘concerned Court.
303. The Court's order to attach the property would be authorized
within the local jurisdiction. If the attached property is located in
another area, then it would be authorized after being endorsed by the
~ District Magistrate of the concerned arca. The order of attachment is
depicted under Form 7 of the Second Schedule of CrPC to compel
the.appearance of an accused person and the order of attachment is
depicted under Form 6 of the Second Schedule of CrPC to compel
the appearance of a witness. | N
(i)  If the property to be attached is or is inclusive of livestock or
perishable goods, then the Court may grant an ordey directing

the immediate sale of the property. Livestock implies farm
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ani._fnals'wlliel‘l are Valued as as's_ets.‘ The proceeds ~eamed‘fr‘:om ‘
 such sale WOllld be put to use in the way directed by the Ce:urt'. S
| (i1) »‘ If the persen Wl’l'OSC property is aﬁ:ached is apprehended to the
. | Court or appears voluntarlly before the Court within a perlod
of 1wo years from-the date of a’aachment of property, the '
plOCCdUlC will be as follows: . o
(iii)  "The person must p1 esem hlmself/herself bef(ne lhe Court that
lssued the order of attachment of property or any Court whleh - ‘
_ is superior to that Court. " ‘ o
(i\{) The person must plove that they did not 1ntend to eoneeal -
| Athemselves fo avoid the execution of the warrant 1ssued
iagamst them C | _
(\l)- ' The— person= must prove thalj they did not-have knowledge jof e

-~ the issue of the order of ploelamatlon so as to attend to then

. R »plopelty, if the above is p1oved before the Couﬂ then the

...3p1 operty SO auached should be deliver ed back to the person. In
case the plopeny is sold, then the net proceeds from the sale o
‘- should be granted to that person; lastly, if the p1 operty 1s sold-
» | paltly, then 1he net ploceeds from the part sold and 1es1due of
' :--;"the propelty shall be ClCllVClCd baek o ‘the person only aﬁer
j—‘1eeove11no all expendltme 1neur1ed as a consequenee of
o attachment of the- plopeny _ L N
| 304 f:' 'lhe CrPC has establlshed 1he ploeedure to handle the attaeued
pr operty vely elabmately WhllC 1nvokmg 1he proeedure of
- aﬂaehment of propelty,_ for deelaung the person a. Proclalmed

‘a

- offen:(ler,‘u_me plays a Very-vltal\ 1ele_. _-l he tlll’lC_Wl’llCl‘l‘ is gr arltejd;_to, '-’ SN
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* the person to present himself before a Court varies from case to cas

~The period to disclose any claims preferred or objections which dfi

to be made extends to 6 months and the person absconding would

only become eligible to be entitled to the property, if he is pres’en‘t‘ed'

" before the Court within 2 years from the issue of proclamation. If

any of the above time perlods are not accorded with, 1hcre is a’

prominent chance of making the entire process 1cdunddnt

305. This Court upon using its discretion may direct an accused, in

case there is an apprehension that he may -abscond, - to file ‘an

affidavit giving requisite information like his permanent-and current

address along with the mobile number, Aadhar, PAN card details ,

and the ward number where the mcome of the accused is assessed.

This affidavit can be directed to be ﬁled along with filling of Bail

Bonds whcn the accused submits to the jurisdiction of the lr1a1'

Court. The Court has powers to conduct an inquiry to ascertain the’

- -detail of the assets from the Income Tax Department vide the PAN'

" Card 'Hdetails given by the accused in the affidavit. Tﬁi_s, exercise

- ensures that the requisite information is available on record to take

"tcuon agamst the accused for abscondmg or concealing himself to. -

avoid the execution of warrants, by issuing proclamation for his
. appearance and- if requucd attachment _of property in accordance
- with Sections 82 and 83 -CrPC. '

Conditions for orcmt of bail have to be just and reasonable

.
1

306. ,Tt is well settled law that while exercising jurisdiction 'uhdcrr

| Sections 43.7/43.8/439 of the Cr_PC, it is duty of the Court to see that
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conditions for grant of bail should not be arbitrary or capricious?‘fﬁfﬁ

should be just and reasonable. The conditions which can be impogéi]

o

while granting bail are mentioned in Section 437 CrPC. The Couil

cannot Insist the accused to give cash security or to provide local’

surety. An essential requirement in the imposition of any conditicn is

that it should result in minimum interference with the personal

liberty of accused and rights of police to investigate the case.r A

balance should be maintained between the personal liberty of the

accused and investigational right of police.

307. The Courts while granting bail can also impose the cenditions

enumerated in Section 437 CrPC, to assure his presence in the Trial

Court.

(@)

(in)

(i)

The Court can direct the accused to furnish his Mobile
number along with the undertaking that he/she will aiways
keep his mobile on‘activc mode and share his live location
with the Investigating Officer as and when requested. The
Accused can also be directed to make a video call to the
Investigating Officer periddically. The Accused may be

directed to give all available addresses including

‘permanent and the current address along with. the proof

thereof.

The Accused can be bound to give an undertaking that
He/she will notify the Investigating Officer in case of
change of address. '

The accused may be directed to furnish "Aadhar Card

Number, or any other Government ID.
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.‘ _‘s‘nnportant to correlate 1he value of” the bail bond th
le of a%ets in terms ofM'otz Ram V. State ofMP (1978) 4
3 SCC 47 in which the Court held that ‘when sureties should be '

demanded _and what sum ‘should be 1nslsted on are dependent on .
-y'ariablesand the Court should be liberal in ‘releaslng them on their -
own 1eeogn1/ances by 11nposmg 1easonable condltlons and

| deplecated the practice of demandmg heavy sums-by- Way of ba1l 8

f_‘,‘The aecused may be dlreeted to furnlsh PAN Card detad% - ,l

along th the Income lax Ward that the aeoused comes“"_ o

'51m1la1 proposmon has been la1d down by the Sup1eme Court in the '

“ mattel of Sumit Mehta v. Smte (NCT ofDelht), (2013) i5 SCC 570 -

ey 309 lhe bupreme Court in above stated Judgments held that Whﬂe," E " _

-glantlng ball to an’. aceused the - oondmons 1rnpoeed if any should. fa

'not be stnngent and be Just and 1easonable The’ etnngent eondmons, 1

1f 1mposed and not eapable of eompllanee may amount to den1al of o

" o bail- and %hall fulther amount to denlal and depnvahon of personal o

| hbelty, v1ola11ng the' eonshtuhonal rlghts of the aceused gualanteed PR

lunde1 -Amel_e_ 21 of ‘Lhe ({onst_ltutlonof_ Indla.

. AY uggesz‘mns of Mr Vtkas Palzwa, Semor Advocate as Amzcus -
Curme ‘ . :

S At z‘lze smge ofarrevt

1 -‘310 Seouon 81 CrPC laye down the plocedule to be followed by i

'_":-,the l\/laglsirate When the acoused s brought to the Court arter a.,-_'"',-_

-
P - - IR
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accused shall mandatorily be required to fill Form No. 3 of éﬂljﬁ

" Second Schedule of the CrPC. Furt_her, changes be madg in thc L

abovementioned form by requiring the accused to furnish proof: of

his permanent and current address ‘along with the details of Aadhar -

or any other Government ID and details of the.PAN card with the

Ward in which the income of the accused gets assessed. '
311. The Police at the timé of arrest should collect the 'folloWing
information from the accused: | '
(i) Mandatory affixation of photograph of the arrestee on ‘
the arrest memo. . ! | ‘

(i) Inclusion of all the mobiles and landlines connections of |
the arrestee in the arrest memo. ,

(iii) Inclusion of, if any & all Social Networking/ IT
Communication tools like Email  IDs,
Facebook, Instagram, LinkedIn, Twitter etc of the
arrestee in the Arrest Memo. |

(iv) Creation of a dedicated website 'for all persons against
whom proclaration issued or are declared Proclaimed
offender. ‘

At the stage of grant of bail to the accused during investigation

312, It is well settled law that while exercising jurisdiction under

Sections 437,438 and.439 CrPC, it is duty of the Court to ensure that

“in the interest of justice appropriate conditions are imposed for grant

of bail to-assure the presence of the accused attends the court to

answer the cha1_'ge filed against him by: the police and on the

subsequent dates thereafter.
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313. Interms Section 437(3), the Court may impose conditions ti Qj

are neceséary, in the interest of justi
accused while filing the bail bond sh
affidavit with:

(i) Mobile number of the accus

ice. - It is suggested that 'Lh‘

all be u,quncd to furnish an-

ed person along with the

~undertaking that he/she will always keep his mobile on active

“mode and share his live locatio

made for the same by the investigating agency.

(ii)
IO of the case periodically.
All available addresses includin

(111)
_ address long with the proof there
(iv) .Undertaking that he/she will noti
address. —
v)
Identification Proof.
(\}i) PAN Card details along wnh th
- accused comes under.
314. ‘Sgction 441 CrPC requires an ac
_bond when the accused is re»leased—
changes be mac-l-e: to Form 45 of the S
'accused io furnish proof of his perman
wnh the dctcnls of Aadhar or any other
the PAN cald and it shall. be manda
surety to fill Form 45 of the Second S

* filing the bail bond.

CRL.M.C. 5328/2013 & CRLM.C. 4438/2013

n ‘with the 10 if a requesti' 1s

¥

The Accused can also be directed to make a video call to the

g permanent and the current
of. | _
fy the IO in case of change of

Aadhar Card details or details of any other Government

e Incomé Tax Ward that the

cused and his sureties to file a
on bail. It is submitted that
econd Schedule rcqufr_ing the
ent and current address along
(Joyermﬂent iD and details of
tory for the accused- and his
chedule, CrPC 'at-'thejtime of
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At the stage of trial

|

i

315. Absconding during Illal can dlle m two categories-

()

(i)

Those who have ot cnticmd appearance in trlal even
once — It is suggested that Court conducts a proper
inquiry to verify the concct address of the accused on
which the process is rcqufn‘cd to be served. It will have
to be certain that the add?rcss at which accused is to be
served is true and compl ‘;c \

The Accused who enteli's into the jurisdiction of the
court after the cognisancc is taken by the court:- In this

casc, the accused should be directed to furnish an

affidavit giving his conect address, to ensure rcguldr

~ appearance along w1th an undertaking that he will

provide any additional documcms required by the court
for the purpose of suwcﬂlance/momtoung in case the
court apprehends that thef: accused might abscond during
the trial. The app1*chcn§ion of the accﬁscd absconding
can be bascd on past conduct, case history and 1;he

peculiar facts & circumstances of the case.

316. The Affidavit furnished by thc accused shall contain his

occupation, current and permanent address and it must be required

that the accused give an undertaking to disclose any change 1n
|

address,

failing which, it would] be dcemed that the address

previously shared by the accused was good for the purpose of all

legal compliances.

CRIL.M.C. 5328/2013 & CRL. M.C. 4438/201

Puage 101 of 169

G

H
{
I




318. In cases where the Court has an apprehenswn of the accused

absconding based on past conduct, case history and the peculliar facts
and circumstances of the case, the Court may direct the accused to
furnish above mentioned ‘Additional Documents’ along with the
Affidavit. The Court may direct the accused when he is presented
before it to declare his movable and immovable assets as part of |
these additional documents in a case where the aécused has a history - |
of absconding and the court seriously apprehends that the "accused
might abscond. Such apprehension. can be based on past coﬁduct,v
casc history. of i{e accused and the peculiar. facts and circumstancgé
of the case. | _ |

319. ‘Additional documents’ may also include, details of any & all
Social Ne1worki-ng/ IT Communication tools .like Email IDs,
Facebook, Instagram, Linkedln, Twitter etc of the accused.

320. Pu1thc1 if the dCCLlSCd absconds after grants of .bail, and does.
not appear in response to a p1ocldmdt1on under section 82 CrPC

proceedings shall be initiated under Seqtlon 174A IPC and he/she

can also be penalised under Section 229A IPC.

321. Once an accused has been charge-sheeted and he submits to -

 the jurisdiction of the Court, if the court seriously apprehends that

 the accused may abscond based upon his past conduct, case history
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and the peculiar facts & circumstances of the case then upon usm‘:’
its discretion the court may direct such accu%ed to filc an a‘fﬁdavii" ou'
the first hearing along with addltlonal documents. Such affidavit
shall be in the nature of an undertaking that the accused may furm%h
(o the court any additional documents including declaratmn of all his
assets for the purposc of surveillance and monitoring the accused
and attachment of property under section 83 CiPC. '

322._ Lastly, it 18 submitted that abovementioned Afﬁdcwn me
No. 3 and Form no. 45 of the second schedule of the Criminal Code
be filed while keeping in mind the fundamental right to privacy and
proportionality of bail conditions 1o the nature of the offence he/she

has been accused of.

Submissions of Mr. Nilkhil Goel, Standing Counsel for CBI

Abscondm o Offenders

323. Para Il 49 of CBI Manual — If during the course of

investigation of a casc, sufficient eVLdence Justlfymg the arrest of an
accused 18 collected but the accused is found cvading arrest, a
warrant of arrest should be obtained immediately and - the

Investigating Officer should make all possible efforts to trace the

whercabouts of the accused. The Supreme Court In State of

Maharastra v. Dawood Ibrahim Kaskar, 1997(2) Crimes 92 {(SC)
held that a warrant of arrest can be issued by the Court aga'mst a
person, who is accused of a non- balldblc offence and 1s cvadmg
arrest. Enquiries should be madc ﬁom his relatives, fricnds and otucl

persons who arc likely to be awarc of his movcmcnts and they
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should all be warned against harboring - him. For tfacing the -
absconders, modern techniques. like use of 'mternet/ Facebdok, -

twitter and other Social Media plat‘foﬁﬁs etc. may also be resorted; -

Issue of Proclamation

324. Detailed instructions have been issued vide Policy Division

Circular 'No. 10/2013 through letter No. 21/17/2012-PD dated 26"

I‘ebruafy, 2013 as regards action to be taken where the accused does -

not dppcal in response to the proclamation issued under section 82
C PC. It would be advisable not to register a fresh FIR for the

offence under Section 174A IPC in the case in which the absconder

1S Wahtcd and that this offence may be added in the ongoing case ‘

during mvesuo ation. The guldehnes contained in the circulars issued

on the subject by Pohoy DlVlSlon from umc to time, may be
followed.
Issue of- Red Notice

325. Pard 1l. 5 1 of CBI Manu —In case the accused i8 9uspectcd'
to be dbroad a Red Notice (eaxher called Red Corner Notice) may

be got issued from INILRPOL (IPSG yons) against him. Tor-

getting the Red Notice 1s%ued the p1escr1bcd proforma may be

: obtamcd from the CBI IP(,U or downloadcd from CBI Webs1te.and

" it may be forwarded to the CBI IPCU, duly filled in, along with an

attested copy of the deam of arrest, with English translation,
Aphotoglaph and ﬁngu plmts of the accused, if available. The CBI
: IPLU W1ll forward the proforma to IPS(J and after the Red Notice is
‘ _1ssucd a copy will be sent by (,BI IPLU to the Branch on whose
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1equcst it was got issued. In case the 1ocatlon of abscondmg accus
in a foreign country is known a 1cqucst may be made for 1ssuc o{" -
Diffusion instecad of Red Notice. The lcquncments for issue oi '
_Dlifuslon and the Red Notice are 1hc same. Immcdldtcly, after thc
arrest of an absconder against whom Red Notice/ Diffusion has been
- got ié-suend, CBI IPCU may be informed to get the I;;{ed
Notice/Diffusion withdrawn. o |

Issuance of Look Out Circulars (LOC)

326. Ministry of .H’ome Affairs, Fofﬁeigners. Division (Imigration -
Section) vide letter N0.25016/ 10/2017—Imm.(P§‘;) dated ,_22”d
February, 2021 has issued.aetailed guidélines regargling issuanc'é, of
Look Out Circulars. | | o

Revocatwn/wzthholdmg Passport

327. Ministry of External Affans New Dclh1 may be 1cques’ted not
to plOVldC passpou fdc111t1es to the abscondmg accused and also

1evokc the Passport, if already issued, as pr ovided vinder Sections 6

and 10 of the Passports Act, 1967. Deputy Director, IP(,U CBIL . -

New Delhi has been dppomtcd as the Nodal Officer for quch mattcre_

in the CBI.
Reco: dmg of Lwdence under Section 299 CrPC

328. In all cases in which’ an accused is absconding, except those of |
u(ccedmgly 111V1a1 or petty naturc or when specul cucumstanccs

exist which make the p1occdmc unneccsgdry or undesirable, the |
Court should be requested to record evidence against the abscondcd

- ;offeﬁder under Section 299 CrPC.
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329. In order to rcndcr evidence 1ccorded under Section 299 CrPC
ddn’llSSlblC at future trial, it must be proved and put on record that the:
offendel has abscondcd and that there is no immediate p1ospect of '
arresting him. | g
-330. - In cases where some of thé accused are absconding and some
. are facmg trial in the Court the ev1dence should first be prod’uoed, to

prove that "these pcmon% are absconding and that there was 1no |
immediate prospect of anestmg them. The evidence of the wiinesses
should thereafter be recorded in the case against those present. Such |
evidencer would bc relevant against the absconders under Section
299 (,1PC according t0 Wthh on the arrest of the abscondmg, -
_ accuscd the deposition of the witnesses recor ded in his. absence may
be glvcn in evidence against him 1f the deponent is dead or mcapable |
of glvmg cv1dcncc or cannot be found or his presence c_armot be -
procured wnhout an amount’ of delay or inconvenience Wh1ch ﬁnder E
thc cucumstanccs of the case would be - umcasonable “The Jast
glound can eaqlly be cned where -a 1a1ge number of plosecutmn- E

witnesses have- been cxamlncd in thc absence of ‘the abscondmg-

accusod

Publzatv r egardmg Absconded Offenders

| 331, A descriptive roll, markq of identification and, 1f 'po‘ssible, a
| photoglaph of the ab%conded offender should be mamtamcd by the
Branch in a-dossier and wide . pubhcny given to seek pubhc _

“coopm ration 1n the arrest of thc abs(,ondu Documems should also be’
sent, to the C.1.D./llocal Police Stat1on of the Statc conccrned for
;‘- publicatibn in their (1a/euc Pohcy Dlvmon ordms/m%huctmnsf

AT
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regarding ’ POs/absconders and Fugitives should be complied V\";m
meticulously. The Fugitive Investigation Support Unit (FISU) umk‘t‘
DD, [PCU, CBI, New Delhi should be kept informed and thcv

H

instructions complied with.

332. Rewards _for Apprehensior_z of Proclaimed Offendeérs/

Absconders —Para 11.58 of Manual - In suitable cases, the Head of
Branch should submit to the Head Office recommendations - for
rewards for apprehension of the absconded offenders and if the Head
Office sanctions the rcwa1d it should be given wide publicity.
Guidelines issued vide Policy Division Letter No. 21/18/2012-PD
dated 19" June, 2017 may be followed. '

Maintenance of Dossiers of Absconders

333. Para I 1.59 of CBI Manual — The names of all absconding

accused shall be entered in Dossier Sub-Module of CRIMES Module
and/or m a register of absconders, which should be maintained in
each Blanch [+ should be ensured that the relevant particulars
including those available in audio/video form are entered in the said
records, so that adequate steps are taken for arresting them. Records
‘shall be maintained in each Branch for each of the following
categories:- _

a) Proclaimed offenders/absconders ‘involved 1n cases

registered in the Branch.

b) Proclaimed offender -s/absconders wanted in cases of othel

Branches of CBI, who arc residents of places Wlthm the

jurisdiction of the Branch and are likely to.visit their home

districts.
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334. Retention of- Records in cases against Absconders - Para

11.60 of Manual';—- All documents of.t'he]cases» in ‘which the accu:séd '

- persons or any one of. them is absconding, 'the case file and jthe
seized pi‘cépel'ty should be'éare‘fully_ preserved so that these may'ibe
available when the accused is arrested. Such documents, files and
property will noti be destroyed for a period of 30 years from the d‘:ate,“

of proclamation of absconders.

335. Periodical Enguiries - Para 11.61 of CBI Manual — Enquiries
should be made about all the proclaimeia’: offenders and efforts ma:de R
for their arrest, by forming special teams whene\./ér necessary. The |
results of such.enquiries and efforts to apprehend them should be
mentioned in the Dossier Module or the register kept in the
| Branches. instrqét‘ions issued by the Policy Division and Fugitive
Investigation Support Unit Ein, this regard should be complied with
mctlculously | | x

336. Removal of Names ﬁ'0m Dossier- Sub—Module/chlsicrs - Para

11.62 of CBI Manual - Head of B1anch ‘may remove the name of

proclaimed offender/absconders from the register on the occurrence -

of any of the following contingencies:
a) Arrest of the accused; * o

‘ -b) Dcath of thc proclalmed oﬂender or expiry of 30 ycals =
from the date of ploclamatmn

“¢) Any other good and; sufficient reason, e.g., trifling fiatur_e of - -
the case or lack of sufficient. evidence for a sﬁécessfﬁl

prosecution or withdrawal of the case etc.
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33.7.‘ Special Drives _ Para 5.7 of CBI Manual — In order to hav‘(?i '

 demionstrative impact, extensive Special; drives, preferably at least.
once every quarter, shall be organiyed to target the known cortrupf
departments, o1gan1/duons and 1dentlﬁed public servants so as to
attack corruption both at the grass 1001 and high levels. I)m ing these’
drives, extensive and simultancous searches/ surprise checks shall be
conducted to detect and generate quélity cases. Bach Branch éhall
1dcn11fy ‘quality cases for 1cglst1atlon dunng special drives after
scrutinizing the SIRs, complamts “and othcr information pending

with the Branch.

Impcdimcnts in Early Tracing and_ Detection of Pro.'claimed

Offenders and,Téking Legal Action:

338. It would be appropriate to identify existing lacunae in rapid ,
tracing and detcchon of proclaimed offenders. This analy31s would
allow for more precise undelstandmg of issues involved and to
formulate suuablc responses.

339. Tracing of proclalmcd oﬂena’ers would require accu1ate
personal identification details like: Good quality photoglaph%
Fingerprints; Name, parentage, date of birth, native place and last .
known address; Lople% of Photo Idenmy documents like passport
PAN card, EPIC card, proof of address ctc.; Identification ma1ks and "~
gene_raln descriptors like - height, prominent “facial looks etc.;
Commdﬁicatibn details: e-mail 1D, mobile number, landline number

etci;»and Social Media accounts if any: Facebook, WhatsApp ete.
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340. Unfortunately, in several of the Proclaimed offenders ew‘ﬁ
such basic pc1sondl identification details are not easily dlelabll‘ 0!
recorded. Without even bdsm personal details much difficulties a'ri.‘%@
in reaching out widely to other police districts in eliciting the:F
cooperation in tracing of such P.Os. The non-availability of such
basic information may be due to Procldlmcd Offcnd(ns never hdvmg
been come in contact in person with investigation agency or courts
carlier and even if the Proclaimed Offender had earlier joined
investigation or attended courts, the said basic personal identifier
details not having been accurately recorded at that stage.

341. Surelzes not sufficiently well acquainted_with Accused to

enable tracing — The power of grant of bail with sureties and bond

are often exercised in a mechanical manner and sufficient cfforts are
not taken to ensure quality of sureties. It’s not uncommon to find in
many instances that sureties have mno particular personal
acquaintance with the Proclaimed Offender and are not much helpful
in tracing of a Proclaimed Offender. In some instances there may be
persons who habitually act as suretics to several accused and have no
personal knowhow on the subjects they are giving sureties for. This
iinportant safeguard of taking sureties 10 prevent breach of bail
conditions is not cffectively excrcised. Sufficient duc diligence or
verification of qualitative naturc of sufeties is not done in many

instances.

342.  Insufficient information _on familial linkages and czrcle of

close contacts — Apart from basic personal identifiers of the

Proclaimed Offenders, it is essential to. have sufficient details on
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familial 1inkages_ and circle of close contactq of Proclaune'l___
'Offenders. Such details allow for -rapld. collection of mformahon 2); ‘
whereabouts of the Proclaimed Offender and to trace his pOSalbl
movements and detect Proclaimed Offenders more easily. However,
such details are not always qystcmatwally recorded when Proclaimed
Offenders have earlier bccn in contact with the mvesugatwe agency

or ‘while attending court. This can Icad to delays 1n tracmg of
Proclaimed Offenders.

343, ]nadequale tracing of. lechnzcal trails/ leads of Proclaimed‘

Offenders — In the present ICT (Informatlon and Communication

Technology) environment there is need to 1dem1fy digital footprmte

of Proclaimed Offendcns with regard to use of social media, VolP

commumcahon platfonns e-mails, use of myptocuucncy etc apart

ﬁom tradmonal commumcahon means like telephone, mobile and
letters. IFor successful 1rac1ng and tlackmg down of Proclalmcd

_Offenders it will be necessary to focus on systematlc 1de_nt1ﬁca‘n.1or1

and trackmg of tc(,hmcal trails and leads-left bchmd by Procla1med

Offenders. This includes electronic uculs on soudl mcd1a clccuornc

co‘n{municatmn ete. This vital area of 1nvestlgat10n is not sufficiently”
priér’itize_d by scveral investigators while tracing Ploclalmc_ad'
Offenders. -

344 Inadequale tracing of @anczal trails/ leads _of Pz -oclaimed

Oﬁenders — Tracking and tracing of Proclaimed Offeriders thr ough -
identification - of ﬁnanclal and payment rails dnd leads 1s
mc1cas1ng1y 1mpowmt “With 1ap1d plohfmauon of e- payment_

gateways, i oplmc _ pumhdsc, c-commerce :fac111t1es_,f electronjc”
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{inancial transfers, d1g11d1 bankmg platfoun% ete. it 1s 1cqu1rcd 1’7 -
identify possible financial leads that can be uscd to trace and traci
PIOC]allTlCd Offenders. Use of such mcthods of detection has is notr
always done gy%tcmdmally by mvesugators to ‘have sucucssful
outcome% in tracing and detection of Proclaimed Offenders.

345. Delays in identification of- propernes owned by Proclazmed

_ﬁ’endez s — Often Proclaimed Offenders -do not possess propemcﬂ, in
their OWIN Names and -have- prOpeltIGS in names of close relatives or
benami persons or sold off. Further, properties may be d1spelscd
across interstate or mtcmatlonal jurisdictions. This Jeads to much
delays in 1dent1ﬁodt1on of properties owned Dy declared P.Os. Hence
aftachment proceedings of pr opemes of Proclaimed Offcnders under
83 CrPC are much delayed and not able to be given eifect to.
expeditiously. - - | |

346. Time‘ly prevention of Exit of Proclaimed Offenders from India .

- ;Sy%emahc efforts are not sometlmes taken by investigative
agcnc1es in prcvemmg Ploclalmed Offendem from leaving India by
issue of Look Out Circulars in a timely manner to prevent exit from
India - t 1 ough official’ immigration points. Further rem‘ote»-
pos%1b11111cs of unauthou/ed exit through land borders or sea routes
Have to be accountcd for Further if timely steps arc not taken to
nnpound or revoke passport of the Proclazmed offender, then thme
' cx1sts window  of opportunity for the Ploclauncd Offender to tgavel'

-hecly in mtunahonal jurisdictions.-

347 Inaa’equale efforts _with_tracing Proclazmed ()ffenders in

'in_l‘ernal‘zon.al Mfzsdzcl'ions ~-—Wh¢n a Proclaimed Offender is -
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suépcctcd to have crossed over:to. -an " international jurisdiction;
systematic cfforts to trace the. Ploclaimed .()'f'fenders acfoss_'
international Junqdlctwns arc not dlways Jaunched. by 1nvcst10a11vc
agcnmcs Ass1stdn(,c of INII TRPOL channels are not always taken
by means of issue of sultdblc INTERPOL notice to alert forelgn law
enfowemem agenucs on the Proclaimed Offender and scck their

asmstancc in 11 acing and tracking.

Lmtted engagement of 1)ublzc ass:smnce in tmuno _‘of Prociaimed:
Offenders _ |
348. Measur.es ére needed to be taken to give ‘wide “publicity -
regarding Proclaimed Offenders mainly by measures detailé'd ip.: ‘
scction 82(2) CrP'C | | '

349 However, the scopc to fu1the1 leve1agc modern.ICT platforms
to give wide pubhc accc%s and publicity to details of Proclaimed:
Offendms are not sufficiently ut1hzed in uacmg P.Os. Seeking active .
;’pubhc dsmstancc in tracing and tr acking of Proclaimed Offenders for |
- crowd sourcmg cuhcal mfounatlon in a user friendly and
mstamqncous manner using 1CT platfonm remains 1o be less »
expllored

Continuous (md systematic follow up of leads

350.. In cases- where FIR -is not mglstcmd or there is delay n R

1egmc11ng as - per Sccuon 174A IPC and launch c11m1nd1
mvesugatlom to trace and locate/arrest the accused; thcw is no
_-'"systcmatw 10001d1ng of efforts bcmg made to track down thc
Ploclalmed Offcndm and fo1 dctzuhng of leads avallablc and cffoxts

takcm Howcvu there are mucl dclays n rcgistcrmg of FIR even
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“after Proclaimed Offender dé:c_laraﬁgm Such ‘dela ys haln}:)‘erv o

systéniatic response to-be efforted.

Procedural Compliance _requirements _of Section 195 CrPC

requzremen s

351. In P1osecut1on of cases of Section 174A IPC, the plocndLral .

: comphancc required by Sect1on 195 CrPC at the. stage of cogmzance

needs to be adhered to. In absencc of compliance to procedmal

ncccssny of complamt as. env1saged under Section 195 C1P(, Lhe.

prosecution of cases under Sectlon 174A1PC is not p0331blc

Sugpoested Measures to E,\pedn‘e Tr acklno and Detectzon Of
Proclazmed Offender ' ' -

The followmg steps may be taken once an accuscd is ploclalmcd by

a criminal court as per p10v131ons of 82 CrPC as-a proclazmed

oﬁena’er

. Rewstraﬂon of F IR by Jurlsdzcttonal Poltce Statton

- pcuod or on app1ehcns1on of Proclalmcd Offender. The necessity of

A FIR ‘may be 1eg15101ed in the Jullschcuonal pohcc statlon

jrundm Sccuon 174A IPC and cnmmal 1nvcst1oat1on% Iaunchcd It 1S o

felt that stage of 1'eglsu<mon of FIR needs to be clauﬁed furth.el T.e.

at the time .of dcclaIatlon of P10c1cumed Offenders or mandatmy ; N

- complcunt as pc1 Scctlon 195 CrPC also nccde to be kept in. VIGW

E vpedz?zous Steps to Attauz Prope; ﬂes of the Proclatmed offender

. 353. prcdmous stcps necd to b(, wkcn by the mvcshgahon officer

10 locatc movable or 1111111ovablc plopcmcs belongmg to Lhe:'

RS
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proclaimed offender and attachment by Court without delay of% l

identified properties as per provi%ions of Section 83 CrPC. - CE
354, More concerted efforts have to be made to trace dofv.v;;v N
pr opcmcs in name of Proclcumed Offender either across dlstrlcts or
in different States and in some instances even in mtematlonal
jurisdictions. | |

355. Systematic seawh of databases of Registrar of Prop_erties; IT‘
records and revenue records fnay be useful in faster identification of |
properties held ‘by Proclaimed Offenders. “

Issue of Look Out Circular (LOC)

356. Ministry of Home Affairs, Fo1elgners D1v1%1on (Immigr atlon
Section) vide letter No0.25016/10/2017-Imm.(Pt.) -dated - 22M

February, 2021. has issued detailed guidelines regarding issuancé of
LOCs . for alerting all Immigration Check Points (ICP). Issue of
Look Out Circulars m a timely manner can prevent escape of
Proclaimed offenders o foreign jurisdictions. However, availability
certain basic personal identifiers or passport number would be a pre

requisite for issue of Look Out Circulars.

Impounding or- Revocation_of Passport as per the Passports Act,
1967 section 10(3)(h): ' :

357. Steps to be initiated. for impounding or revocation of passport
of the Proclaimed offender. In the absence of impoundiiig Of
_ revocation of passports, the Proclaimed Offenders would be at
liberty to travel freely i1 international jurisdictions. Taking
expeditious steps 1n this ;‘égard can be key in curtailing scope for

international movements of Proclaimed Offenders. -
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Publicly Searchable Standardized National Search Dfatab(is'e_: _2

Proclaimed Offenders

358. Availability of a publicly accessible database on Proclaimed
Offenders which can be easily checked and searched by the general
public can be very useful in cliciting public cooperation in receiving
critical timely information on proclaimed oﬂendefs. T hé dig—ital
platform may have easy user-friendly online mechanisrﬁ for public
to give tip-offs or useful information on P.Os for assistance of léw
enforcement agencies.

359. The “Digital Police Portal” launched by MHA in 2018 1is.
connecting all CCTNS based services as well as different Apps for .
police are available on this single” central portal. Details of
Proclaimed offenders are publicly accessible on this platform using |
the following link: |

hnp://www.dLe;italpolicecitizbnscrviccs;zov.in/centercitizen/login.ht
m:isessionid=19854D38557AF143920B52F31BD78129 -
360. The existing database may be made more easily accessible and

provisiens for public to give critical inputs or tip-offs using the
digital plzlt‘form may be considered. FFurther the database may be
made available to Financial Intelligence Unit to develop suitable Red
| Flag Indicators to track financial transactions by Proclaimed
offenders and provide Suspicious Transaction Reports that may help
identify Proclaimed Offenders.

361. The CBI as National Central Bureau for INTERPOL in India
pre_séntly hosts on its publicly accessible website extensive details of

Red Notice subjects wanted by Indian Law Enforcement Agencies
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(https://cbi.gov. 1n/Wamcd/INll " RPOJ.-Red-Notices). 'Ihc"',.‘

c«,‘,

fugitives/ absconders are generally suspected to have dbsconded to

international jurisdictions.

Use of INT. ERPOL channels if Proclaimed offender is suspecied to |

be abroad

362. The Investigating Agency through the Interpol Liaison Officer
contact National Central Bureau-New Delhi, CBI i‘equesting issue of
suitable INTERPOL Notice through IPSG for locating or tracing the
Proclaimed offender Abro_ad.

= roge (F FTERPEL 1OTI
Ll [ R USTERRAE ik

, ,_) n

© DEDR NOTH. G To seek The . To help

.- location and arrest of wauhiecd <. locaze missing persons, ofien

| o persens wil th aview 10 ., fninors.or to halp identily N
L5 sviraaition or similar taw il _ . persons who are unable to
Jie action. ) E}ﬂ'f;?‘{ dentify thermnselves.

i BLACK NOTICE: To seek

1 BLUE MOTICE: To coliecl v
¥ nforiation on unidentiiied

adcitional inforimation abotil

o aperson’s honbity, location g bodies.
da actiaiies inrelabion lo a
crume.
SREER NOTICE, To provide . R w0 To warn of
¢ warnings ant ielhigence an event, a ]lcfo()ll an ohject
‘-, about persons who have or a process representing @
- :;_-:J comritted crimmal offences ~ serious and imminent threat
Sy and are likely to repeat these 1o puplic safety.

crimes in other cquntries
2 PURPLE NOTICE: To seek or
provide misnmation on
modus operand. objects,

I gevices and concealment

. metheds used by criminals.

r N BEEUE
" ,'l

LA : .

S RIN N lesued for groups
25 imdividuals who are X
the targets of UN Securily 1 s o
Council sanclions o
committess.

363. The International Police Codpcration Unit of CBI coordinates
with National Central Burcaux of INTERPOL in 194 member
countrics of INTERPOIL, to scck assistance on police to police

cooperation basis. Use of INTERPOI. notices arc an offective means
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of communicating information on wanted Proclaimed Offenders in a
structured manner to Inter national Law Enforcement Agencies.

Use Formal Channels of International Mutual Legal Acswmnce

364 If Proclaimed offender is Jocated abroad, for pulposes' of
Mutual legal Assistance from International Jurisdictions, assistance
may be sought through formal channéls as per. extant/latest MHA
Guidelines. '

(https://www.mha.gg.in/sites/default/ﬁles/ISH ComprehensiveGui

delinesl6032020.pdf - Annexure B). The International Police

Cooperation Unit of the CBI renders key assistance to Indian Law
Fnforcement Agencies in this regard through the International Police
Cooperation Cell and National Central Bureau-New Delhi.

Veriﬁcation'of.Sureties at Time of Bail and Action in case of

absconder. L
365. At the time of grant of bail by the court of the accused,
verification of the sureties is necessary being dire need to avoid any
ingenuine surcfy.

366. This important safeguard of taking sureties to prevent breach
of bail conditions needs to be effectively exercised. Sufficient due
diligence or Vcnﬁccmon of qualitative nature of surcties may be
necessary .‘LO ensure adherence to bail conditions. Necessary Legal
action also needs to be taken against suretics so as to prevent in-
genuine sureties. |

Foliowing Financial Trails of Proclaimed Offenders

367. With increase in reliancc on electronic commerce, e-banking

and payment gateways, ‘’s become all the more important 1o
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identify - financial trails of Pro"claimed ()ﬂendérs and the clues

generated from such analys1s of ﬁnanmal trails with closc contacts

- can be critical in tracing of Proclazmed Oﬁ‘enders 'lhe use of

database of Proclaimed offeriders - by I*IU IND to - consider
mcmpm ation of suitable RI‘IS (Rcd Flag Indicators) may help WLth
" identification of financial ualls of Proclaimed ()]}’enders. _

ding of Certain Identl'ter Details o "Accused

Recor

368. There 18 need for -accurate recording of certain denuﬁcn _
details of accuscd and suspects, espcc1a11y in cruncs of higher
gravity, either when thcy are joining mveshgahon or attendmg couﬂs |
for enabling effective tracmg in case they become absconders or ‘are
declared Ploclalmed Offenders at a later point 1n time. | 4
36‘9. A suggestion on possible deta1ls that could bc voluntarlly
rcccwcd from them at & suitable stage either during mvcs’ugaﬁon or
while attcndmg court to the extent possible 1ncludc. Good 'quaiity :
photoglaphs from: multiple axes I*mgerprmts 10001ded digitally.
- Name, parentage, date of b1rth native place and last known address.
Coplcs of Phoio Idcnmy documcms like passpou EPIC. ca1d p1001" -
of addlcss ete. Idcnuﬁcatwn marks and gencml dc%cuptms hkc
_hmght pmmmcant facxal Jlooks etc.. Commumccmon dctalls e—maﬂ :
1D, mob1lc numb(n 1andhnc numbcn ete. '%ocnal Mcdu 'LCLOLII’Jl :
details if any: 1*accbool< tht%/\pp ete. Dctallb of close famlly '
membc1s and social acquamtanccs l*mancml accoums detaﬂs Bank'_'

accoum% PAN cald numbcr ctc
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370. . Correct and complete addresses of accused/person/s:
@)

(i)

(iii)

(iv)

(v)

. Nandita Rao Addition
“the C

1O shall record the correct and complete present as well
as permanent address of the accused person/s at the time
of arrest.. |

O shall cross verify the residential addresses from
other supportive authentic do'cuments, but not limited to
Voter ID'lCafd, Voter List on web, Driving Licence,
Mobile Phone ownership/CDR, Revenuc records, Post
Office record, Electric Bill, whichever are available and
possible. |

SHO shall personally ensure to verify both permanent
and present addresses of the accused person/s
pllYSically. During verification, if “Parcha-1 27!
Information Sheet 1s returned un-served, the same shall
be intimated to the conéemcd court.

10 shall meticulously record the details in the Case

Diaries regarding steps taken to ensurc the accuracy of -

the present, permanent, . last known and OthClA

address(cs) of the accused person/s.
Similar exercisc 1 also required to be undertaken for
the Surcties at the time, when bail is gxamed to the

accused person/s or at the time of his/her release from

the jail.
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(vi) The 10, in consultation with the concerned Pub&lic
Prosecutor/Standing Counsel, must - o'ppose ‘é‘he
application for grant of bail to the Proclaimed offender
or move an application for cancellation of the same,as
the case may be, at ‘nitial stage, if the 10 is not satisfied
with the authenticity of the residential address of the
accused. '

371. [Execution 0of Bond _as_per_the Section 170(2) CrPC -
Investigating Officer shall ensure that the accused executes a bond as
per the provisions Jaid in Section 170(2) Cr.P.C. and erlsure the
_appearance of the accused person/s before the concerned Magistrate.

viag Instant_messd ing services

372. Service O " Notices/Summons
i . WhatsApp. Telegram. Signal, E-Mail etc. = In its Judgment dated
10" July, 2020 in Suo moto W.P.(C) No.3/2020 in LA
No.48461/2020 the Supreme Court of India has directed that service
of notices, summons and exchangg of pleadings/documents may be
offected by e-mail, FAX, commonly used instant messaging
services, such as WhatsApp, Telegram, Signal ete. This may be put

in the regular practice by the L.Os.

373. Due process under Section 82/83 CrPC by Polic.e Officers —
During the service of notices/warrants; the Investigation Officer
shall follow the due process as mentioned in Section 82/83 CrPC and
submit a factual report to the concerned Court.  The timeline as

mentioned in. CrPC or Court orders must be strictly adhered to.

374. Awareness and Police Officers re ardin

trainin

ween P

distinction _be

roclaimed Person and Proclaimed offender
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and familiarization of Standing Orders, already issue - In view pf

the issues concerning Proclaimed offenders as it has emerged 1n tk};e
Judgment, it is suggested thaf following awareness programme may
be conducted to sensitize the Supervisory Officers and Investigating
Officers on regular interval.

375. Awareness programme for the Police Officers regarding the
distinction between Procldimed Person and Proclaimed offender
. may be conducted in view of the legal provisions and various -
judgments.

376. Delhi Police has already issued S‘Landmg Order No. Ops.21
(previous Standing Order No.168/2010), dated 27.02.2010 (copy
enclosed as Annexure B-2) and Standing Order No.390/2016, dated
13" July, 2016 for meticulous compliance. Standing Order - No.
Ops.21 contains comprehensive guidelines for Supervisory and
Investigating officers with respect to the action against absconders
and Proclaimed offenders, whereas Standing Order No0.390/2016
recognizes the hard work and commitment of the Police officers for
arresting Proclaimed offenders by granting them incentives i.e. out
of turn promotion and Asadharnei Karya Puraskar.

377. Relevant Provisions

Code of Criminal Procedure

Section 40 - Duty of officers employed in connection with the
affairs of a village to make certain report. .
(1) Every officer employed in connection with the ajfazrs of a
village and every person residing in a village shall Sforthwith -
communicate to the nearest Magistrate or to the officer in
charge of the nearest police station, whichever is nearer, any
information which he may possess respecting -~ —
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(a) the permanent or temporary residence of any notorious
receiver or vendor of stolen property in or near such village,
(b) the resort to any place within, or the passage through,

such village of any person whom he knows, or reasonably -

suspects, to be a thug, robber, escaped convicl Or proclaimed
offender; . _ i
(c) the commission of, or intention 10 commit, in or near such
village any non-bailable offence-or any offence punishable
under Section 143, Section 144, Section 1 45, Section 147, or
Section 148 of the Indian Penal Code (43 of 1860);

(d) the occurrence in or near such village of any sudden or
unnatural — death ot of any death under —Suspicious
circumstances or the discovery in or near such village of any
corpse or part of a corpse, in circumstances which lead to &
reasonable suspicion that such a death has occurred or the
disappearance from  such village of any person in
circumstances which lead to a reasonable suspicion that a
“non-bailable offence has been committed in respect of such
person; : - :
(e) the commission of, or intention to commit, at ary place out
of'fndia near such village any act which, if committed in India,
would be an offence punishable under any of the following
sections of the Indian Penal Code (45 of 1860), namely, 231 to
238 (both inclusive), 302, 304, 382, 392 to 399 (both
inclusive), 402, 435, 436, 449, 450, 457 1o 460 (both
inclusive), 489-4, 489-B, 489-C and 489-D;

(/) any matter likely to affect the maintenance of order or the
prevention of crime Or the safety of person or property
respecting which the District Magistrate, by general or special .
order made with the previous sanction of the State
Government, has directed him to communicate information.
(2) In this section,~—

(i) “village” includes village-lands; N

(ii) the expression “proclaimed offender” includes any person
proclaimed as an offender by any Court or authority in any
territory in India to which this Code does not. extend, in
respect of any act which if committed in the territories 10
which this Code extends, would be an offence punishable
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under any of the following sections of the Indian Penal Code
45 of 1860), namely, 302, 304, 382, 392 to 399 (both
inclusive), 402, 435, 436, 449, 450 and 457 10 460 (both
inclusive); : .
(iii) the words “officer employed in connection with the affairs
of the village ™ means a member of the panchayat of the village
and includes the headman and every officer or other person
appointed 10 perform any Sfunction connected with the
administration of the village.

Section 82 - Proclamation or person_absconding

(1) If Any court has reason to believe (whether after taking
evidence or not) that any person against whom a warrant has
been issued by it has absconded or is concealing himself so
that such warrani cannot be executed, such court may publish
a written proclamation requiring him to appear at a specific
place and at a specified time not less than thirty days from the
date of publishing such proclamation. _

(2) The proclamation shall be published as follows:-

(i)(a) it shall be publicly read in some CONSPICUOUS place of
the town or village in which such person ordinarily resides;

(b) * it shall be affixed to some conspicuous part of the house
or home-stead in which such person ordinarily resides or to
some conspicuous place of such town-or village,

(c) acopy thereof shall be affixed to some conspicuous part
of the Court house; ' .

(i)  the court may also, if it thinks fit, direct a copy of the
proclamation 10 be published in a daily newspaper circulating
in the place in which such person ordinarily resides.

(3) A statement in writing by the court issuing the
proclamation 10 the effect that the proclamation was duly
published on a specified day, in the manner specified in
Clause (i) of sub-section (2), shall be conclusive evidence that
the requirements of this section have been complied with, and
that the proclamation was published on such day. :

(4) Where a proclamation published under sub-section (1) -
is in respect of a person accused of an offence punishable
under section 302, 304, 364, 307, 382, 392, 393, 394, 395,

¢
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396, 397, 398, 399, 400, 402, 436, 449, 459 or 460 of the
Indian Penal Code, and such person fails to appear at the
specified place and time required by the proclamation, the -
Court may, after making such inquiry as it thinks fit, . S
pronounce him a proclaimed offender and make a declaration '
to that effect. ' ‘ _

(5)  The provisions of sub-sections (2) and (3) shall apply to

a declaration made by the Court under sub-section (4) as they

apply to the proclamation published under sub-section (1). .

achment of

(1) The court issuing a proclamation under section 82 may,
for reasons 10 be recorded in writing, at any time “after the
issue of the proclamation, order the attachment of any
property, movable or immovable, or both, belonging to the
proclaimed person: .

Provided that where at the time of the issue of the
proclamation the court is satisfied, by affidavit or otherwise,
that the person.in relation 1o whom the proclamation is 10 be

Section 83 - Att

issued,~
(a) is about to dispose of the whole or any part of his
property, or , '
(b) is about to remove the whole or any part of his

property from the local jurisdiction of the court,

It may order the attachment simultaneously with the issue of
the proclamation. '
(2) Such order shall authorize the attachment of any
property belonging 10 such person within the district in which
i is made; and it shall authorize the attachment of any .
property belonging 10 such person without such district when
endorsed by the District Magistrate within whose district such
property Is situate.

(3)  If the property ordered to be attached is a debt or other
movable property, the attachment under this section shall be

made-
(a) by seizure; Or
(b) by the appointment of a receiver; or

(c) ~ byanorderin writing prohibiting the delivery of
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such property 10 the proclaimed
‘his behalf; or g o
(d) by all or any Iwo of such methods, as the calllt
thinks fil. | Lo
(4) Ifthe property ordered to be attached is immovable, the
attachment under this section shall, in the case of land paying
revenue o the State Government, be made through ‘the
collector of the district in which the land is situate, and in all

olther cases-

(a) by taking possessions of
(b) by the appointment of a receiver; or
(c) by an order in writing prohibiting the payment of

rent on delivery of property 1o l'/i’l.e proclaimed person or to
any one on his behalf; or i '
(d) by all or any two of S|uch methods, as the Court
thinks fit.
(5) If the property ordered to be attached consists of live-
stock or is of a perishable nature, !the court may, if it thinks il
expedient, order immediate sale thereof, and in such case the
proceeds of the sale shall abide the order of the court.
(6) The powers, * duties and | liabilities of a receiver.
appointed under this section shall be the same 4s those of a
receiver appointed under the Code of Civil Procedure, 1908

(5 0f 1908).

Section 84 - Claims and objections to attachment.
(1) If any claim is preferred to; or objection made 10 the
attachment of, any property atlached under Section 83, within
six months from the date of Such:. attachment, by any person
other than the proclaimed person, on the ground that the
claimant or objector has an interest in such property, and that
such interest is not liable to attachment under Section 83, the
claim or objection shall be inquired into, and may be allowed
or disallowed in whole or inpart;
Provided that any claim preferred or objection made.
within the period allowed by this|sub-section may, in the event
of the death of the claimant or objector, be continued by his
legal representative. -

-
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(2) Claims or ‘objections under sub-section. (1) may i
preferred or made in the Court by which the order of
attachment is issued, OF, if the claim or objection is in respecl
of property attached under an order endorsed under sub-
section (2) of Section 83, in the Court of the Chief Judicial
Magistrate of the district in which the attachment is made.
(3) Livery such claim or objection chall be inquired into by ‘the
Court in which it is preferred or made:

Provided that, if it is preferred or made in the Court of
a Chief Judicial Magistrate, he may make it over for disposal
to any Magistrate subordinate to hin. '
(4) Any person whose claim or objection has been disallowed
-1 whole or in part by an order under sub-section (1) may,
within a period of one year from the date of such order,
institute a suit to establish the right which he claims in respect
of the property in dispute; but subject to the resull of such suil,
if any, the order shall be conclusive.

d restoration of attached

Section_ 85 - Release, sale _an

Qrbpertg

(1) If the proclaimed person appears within the time specified
in the proclamat‘ion, the Court shall make an order releasing
the property from the attachment. )

(2) If the proclaimed person does not appear within the time
specified in the proclamation, the property under  the
qitachment shall be-at the disposal of the State Government;
but it shall not be sold until the expiration of Six months from
the date of the attachment and until any claim preferred or
objection made under Section 84 has been disposed of under
that section, unless it is subject to speedy and natural decay,
or the Court considers that the sale would be for the benefit of
the owner; in either of which cases the Court may, cause it to
be sold whenever it thinks fit.

(3) If, within two years from the date of the. attachment, any
person whose property is or has been at the disposal of the
State Government, under sub-section (2), appears voluntarily
or is apprehended and brought before the Court by whose
order the property was attached, or the Court 1o which such
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78.

.....

accused of the offence, if the deponent is dead or lncapab?lﬁf
giving evidence Or beyond the limits of India. -

Indian Penal Code

Section 1744 - Non-appearance in response 10 @

roclamation_under s ‘
: 1974

Whoever fails to appear al the specified place and the

specified time as required by a proclamation published under

. sub-section (1) of section 82 of the Code of Criminal

Procedure, 1973 shall be punished with imprisonment for a
term which may extend to three years Or with fine or with
both, and where a declaration has been made under
sub-section (4) of that section pronouncing him as a
proclaimed offender, he shall be punished with imprisonment
for a term which may extend to seven yedrs and shall also be

liable to fine.
XXX~ XXx XXX

Classification of Offence

Para l

Punishment—Imprisonment for 3 years or fine, or with both—
Cognizable——Non—bailable——Triable by Magistrate of the first
class—Non-compoundable. '

Para II '
Punishment-—Imprisonment for 7 years and  fine—
Cognizable—N. on-bailable—Triable by Magistrate of the first
class———Non—compoundable. :
XXX XXX XXX

Section 2294 - Failure by person released on bail or bond to

appear in Court
Whoever, having been charged with an offence and released
on bail or on bond without sureties, fails without sufficient
cause (the burden of proving which shall lie upon him), to
appear in Court in accordance with the terms of the bail or
bond, shall be punished with imprisonment of either
description for a term which may extend to one year, or with
fine, or with both. '
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379. -

Explanation '

The punishment under this section is— '
(a) in addition to the punishment to which the offender would
be liable on a conviciion for the offence with which he has
been charged, and _ ol
(b) without prejudice to the power of the Court 1o order
forfeiture of the bond.] ' : '
CLASSIFICATION OF OFFENCE

Punishmeni—Imprisoninent for 1 year, or fine, or both—

Cognizable-—-Non-bailable-~~—Triable by any Magistrate—Non-.

compoundable.

‘Law Commission of India-Report No.239 —

On Expeditious Investigation and Trial of Criminal Cases

. Against Influential Public Personalities submitted 10 the
Supreme Court of India in Virender Kumar Ohri v. Union of

India, WP(C) NO. 341/2004, 0372012
24 Causes for delay in the progress of Crl. cases in Trial

Courts — : .
Absence of some_or_all the accused or non-production of

under trial prisoners at the stage of framing of charges and -

during trial. Larnest efforts are not being made by the Police

in apprehending and producing the absconding accused. ‘
Iixecution of warrants has become the least priority for the = -

police who have their _own reasons — cenuine_as _well as

artificial. Where there are laree number of accused, the delays -

on this Proclamation orders under section 82 of the Code of

Criminal Procedure_can_be issued against any person for

" “whose _arrest_the Magistrate_had_issued a warrant. The

investicating officer_has only to_convince the Court that the
. warrantee is evading arrest and has gone into hiding and that

the warrant could not be executed. Hence, the initiative has to.

" be taken by the investigalion officer. Once the proclamation

orders are issued they should be immediately promulgated.
Orders of attachment under section 83 of the Code of
Criminal Procedure can also be issued simultaneously along
with the proclamation orders. The period of 30 days
mentioned in section 82 of the Code of Criminal Proc;é_dure is
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P i

the time allowed to the accused to surrender. The Ct

v

issuing a proclamation under section 82 of the Code 1]

Criminal Procedure may at any time order the attachment of RS
any property moveable or immovable both belonging to ihe
pr()claimed person. Attachment should be carried out
promptly after the proclamation has been properly made and
“the property of the proclaimed person seized before he has
time to transfer, alienate, morigage or conceal them.

- 1793, It is necessar. that the proclamation order issued under
section 82 of the Code of Criminal Procedure_should- be
widely published in the manner provided for in that section. In
order to facilitate the arrest of an absconding warrantee or d

roclaimed _offender, it is also necessary_that_an effective

‘s maintained _over his harbourers. Persons who

willfully _or__knowin Iv harbour such o fonders _could be

prosecuted under section 216 of the Indian Penal Code. 11 is
therefore, necessary that the widest publicity is given o the
roclamation_order issued under section 82 0 the Code of

Criminal Procedure so that its knowledge can be conclusivel
roved against_the harbourer JOr his successful prosecution
under section 216 0 the Indian Penal Code. '

' 1794. The Station House Officer should not be satis ted or rest

ormalities_under "the

Code
as the proclaimed of nder’s name is on the list 0 roclaimed
offenders of his station, he and his station staff are responsible
for finding oul where he is and who IS harbouring him. If the
proclaimed offender _is learnt 10 be in the jurisdiction of
another station, he should forthwith_inform the Station House

rrest him. Pre orably, he can

subordinates i
help of the other station staff.

(En%phdsis Supplied)

Relevant Judegments

380. In Lallan Singh v. State of Uttar Pradesh, (2015) 13 SCC

362, the Special Leave Petition of two convicts convicted of double
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murder was dismissed by the Supreme Court on 20" October, 2007:

In the meantime, both the convicts had absconded and no action waw
taken for as long as six years for apprehending the two accuf;ed

persons or to attach their properties. The Supreme Court directed the

Home Seccretary of UP 10 file the affidavit secking the information

mentioned in para 3. The affidavit filed disclosed that 51 convicts
were absconding despite their conviction having atta_lined finality.

The Supreme Court was not satisfied with the mechanism to

apprehend the Proclaimed Offenders. The Supreme Court noted that

there was no effective mechanism/procedure for apprehending the

Proclaimed Offenders. The Supreme Court further noted that there |
is no system to review the cases of Proclaimed Offenders at regalar
intervals or to make the concerned ofﬁccf accountable for their
failure or neglect to take further action by way of attachment of
property or otherwise. The Supreme Court further noted that an
offective supervisory mechanism is required to deal with the cases of
Proclaimed Offenders. The Supreme Court directed the Chief
Secretarics of States to constitute a  State-level Supervisbry
Committee comprising of the Home Secretary, Law Secretary,

Director General of Police and Secretary State Legal Services
Authority to monitor and révicw the cases on six monthly basis. The
biannual status report was directed to be submitted to the High
Court. Relevant portion of the said judgment is as under:

«3 It was in that backdrop that this Court
considered it fit to direct the Secretary, Home
Department of the State of Uttar Pradesh to file an
affidavit setting out the following information:
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(i) The total number. of convicts. who remain at large .
despite their conviction having attained finality. '
" (i) The offences, for which’these convicts have been
found guilty and sentence of imprisonment awarded- to
- them as also the period. for which they are at large
despite dismissal of their " appeals/revisions be also
indicated.

- (iii) Whether the State has any mechanism for keeping

- track of cases in Wwhich the accused are convicted and
sentenced to imprisonment. If so, what is that
" mechanism and who are the persons/agencies
responsible for ensuring apprehension and detention of
such convicts who have exhausted all the legal remedies
available to them?” ' ' e
(iv) Whether mechanism in place Is effective having
regard 10 the. number of convicts at large despite their
conviction having attained finality. If it is not, whether
the State proposes to remove the deficiency in such
mechanism to ensure that those who are -guilty and
convicted are apprehended and sent behind the bars to
serve oul the sentence? .

"f(y') Whether in the case at hand, the pr‘ps"e_,c-uting __agénc_y

or any other agency concerned with the arrest and - -

detention of the accused/convicts has taken any Seps -
for the apprehension of the absconding convicts? If 50, - 2
- - to what result? The details of the steps, if any taken by

' the State Agency concerned, may be set.out.
i) Has anyone within the said agency neglected the
- discharge of his duty of apprehending the convicls,

.- Awadesh Kumar Singh. and Sawdro_o_in‘the present .~

case? If so, whether the State proposes to institute any

inquiry into the conduct of those responsible for such L

-negligence? I S
4. The Home Secretary has, pursuant 1o the above -.
direction, filed an affidavit on 11-11-2013 in which it.is

“~ inter alia stated thai as per the reporis obtained from

the " Inspector General of Police (Crime) from the

Director Genékal ﬂtqf Police Headquarter, Lucknow,
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[

‘there were a total of 51 convicts who are still at lazg
despite their conviction having attained finality. J
5 The affidavit goes on to state that non-bailalbife.
warrants against the said convicts have been issued ant!
qction taken under Sections 82 and 83 of the- Code of
Criminal Procedure. ) :
6. The particulars of the absconding convicts are also
et out in Annexure 4, annexed to the affidavit. The
affidavit asserts that there is a mechanism in place for
apprehending convicts whose convictions have attained
finality and that in terms of the caid mechanism which
_includes a moniloring cell comprising the District
Judge, the District Magistrate, the Superintendent of
Police and the Chief Judicial Magistrate and execution
of warrants for apprehending such convicts IS
monitored on a regular basis. . .
7 When the matter came Up before us on 3-1-2014, we
examined [Lallan Singhv. State of U.P., 2014 SCC
Online SC 1651, wherein it was directed. ‘1. Heard.
The Secretary, Department of Home, State of Uttar
Pradesh, presently at Lucknow, has filed an affidavit
pursuani 10 our order dated 19-7-2013.2. Ms Shobha
Dixit, learned Senior Counsel appearing for the
respondent State, submits that although there is a
mechanism in place for apprehending those who have
been convicted for different offences but have not
currendered to custody, certain further steps need to be
taken in that direction t0 sirengthen the efficacy of that
mechanism. She further submits that the problem of
apprehending those convicted for the offences and
committing them 10 Jjail to serve the sentence awarded
by the courls appedrs 10 be a bigger phenomenon and
needs to be addressed on a gounl‘rywide basis.3. There
is merit in the contention of Ms Shobha Dixit. We have
‘come across cases from different States including for
instance the State of Bihar where convicts have not
qurrendered to custody even though their appeals have
been dismissed by the High Court years ago-. One such

Ch
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case [SLP (Crl) No. 9691 of 2010] came before us cii
2.1-2014 where oul of 10 convicls sentenced t‘alli/é
imprisonment for an offence of murder punishable
under Section 302 of the Penal Code, 1860, only 2 have
surrendered to custody while the remaining 8 are al
large despite lapse of five years since the dismissal of
their appeals by the High Court. The situation may not
be different in other States also.4. We are, therefore,
inclined to examine this issue in d larger perspective for
which purpose we have requested Mr U.U. Lalit, Senior
Advocate, to assist the Court as amicus. My Lalit has
graciously agreed to do so. We, therefore, direct the
Registry to furnish to My Lalit a copy of our order dated
19-7-2013, the affidavit filed by the Secretary,
Department of Home, State of Uttar Pradesh as also the
other relevant documents which the amicus may require
~ for this purpose. The Registry shall do the needful
within four weeks. Post immediately after four weeks.”|
the affidavit filed by the Home Secretary and were
prima facie of the view that the mechanism, referred 1o
in the affidavit, was not efficacious and required to_be
strengthened. -
8 We were also of the view that the problem of
apprehending convicts . who —abscond after  their
convictions attain finality was not confined to the State
of Uttar Pradesh only but appear 10 be a wider
phenomena  that may require to be addressed on a
countrywide basis. We had for that purpose and with a
view 1o evolving an effective mechanism appointed Mr
U U Lalit, Senior Advocate, to assist the Court as
amicus.

XXX X XXX
12. The affidavit filed by the Home Secretary suggests
that there is a monitoring cell comprising the District
Judge, District Magistrate, Superintendent of Police,
Chief Judicial Magistrate concerned. Apart from the
fact that the cell is rather loosely constituted, it does not
appear to be proving effective. We say so because there
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o

is nothing on record 1o suggest that the cell meets on
regular intervals 10 review cases where convicts have
not been apprehended or makes the officers concerned
accountable for their failure or neglect or takes further
_action in the matter whether by way of attachment of
property or otherwise.

13. The situation in other Statés may be no different
from what is prevalent in the State of Uttar Pradesh
where a very large number of such convicts remain
absconding just because the enforcement agency proves
inadequate for the job.

14. It is in this backdrop that we propose to issue
directions not because we intend to digress from the
procedure  that CrPC lays down but because the
procedure SO prescribed ought to be effectively
enforced. A close monitoring of the working of the
existing mechanism wherever it is in place Is required
for without such monitoring the process may steadily
become wholly ineffective defeating the entire purpose
underlying trial and conviction of such offenders. An
effective supervisory mechanism would, in our opinion,
add to the efficacy of the law enforcement process.
15..Having heard the learned counsel for the parties on
the question of composition, any such Supervisory
mechanism, we are of the opinion that a Stale-level
Supervisory Commiliee comprising: * (i) Secretary 10
Government, IHome Department; (ii) Secretary “to
Government, Department of Law; ( iii) Director General
of the State Police;. and (iv) Secretary, State Legal
Services Authority can be constituted to monitor and
review. such cases on a six-monthly basis. A biannual
status report shall then be submitted by the State-level
Committee 1o the Iixecutive Chairman of the State Legal
Services Authority who may in consultation with the
Patronage Chief of the State Legal Services Authority
take such action in the matter as is considered fit
including, if necessary, taking up the matter on the
Judicial side. ' '
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16. We, accordingly, direct the Chief Secretaries of all
the States and Union Territories in the country to
constitute @ State-level  Supervisory Committee
comprising the members, indicated above, within three
months from the date a copy of this order is received by
them under intimation 10 the Chairperson, State Legal
Services Authority concerned. We make 1t clear that the
constitution of the State-level Commillee is in addition
and not in substitution of any existing mechanism at the
district level. These proceedings are with the above
 directions disposed of.”
(Emphasis supplied)

SUMMARY OF PRINCIPLES OF LAW

38]. The Criminal Procedure provides different kinds of processes
for appearance of accused/suspect. These processes are not only used
by Courts seeking the presence of the accused before it dﬁ1’ing the
trial but more importantly by enforcement/investigating agencies
such as the Police who seek to ensure that an absconding accused
joins the jnvestigation. . |
382. The purpose of proceeding under Sections 82 and 83 CrPC is
to secure the presencc of the person. Depending on the nature of the
offence,” the person absconding of concealing himself may be
declared as a < proclaimed Person’ or a < proclaimed Offender’ under
Section 82(2) CrPC. |
383. Once the Court is satisfied that any person against whom 2
warrant has been issued by it, has absconded or is concealing himself .
so that such warrant cannot be exccuted, then such Court can issue a

proclamation against such a person.
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384. When the Code was 1n1ﬁally enacted, for the purpose ‘nof
Section 40(1)(b) CPC 2 ‘Proclaimed ()ﬁ’ender was defined - as
including a person proclajmed as an offender by any Court to which ‘-
the Code does not extend for commission of offences in the
termones to which the Code extends which are punishable under
Sections 302, 304, 382, 392-399, 402, 435, 436, 449, 450 and 457-
460 of I'PC while Sectionh 82 CrPC was limited to declaration-bf 2,1‘
‘ Proclaimed Person’. | ' |

385. Section 82 CrPC was subsequently amended vide the Cr iminal
Amendmem Act 2005 w.e.f. 23" Tune, 2006 to include sub-sections
(4) and (5) which provide for declaration of a ‘I)V”Oélail7¢éd
Off wnder’. As per Section 82(4) CrPC, a pPr oclaimed Person under
Section 82(1) CrPC who fails to adhere o thc préclamation and 1S
also an accused of offences under @ec_tlon 302, 304, 364, 367, 382,
. 392-399, 400, 402, 436, 449, 459- 460 of IPC may be declared as a
_“Pr oclazmed Offender’. ' . ‘

386. * The procedure for declauatlon of a ‘ Proclaimed Person’ and a
‘ Proclaimed Offender’ as shpulated in the Code of Cnmmdl ..

P1occdu1c comprises of the following steps:

(i) - Pre-requisites 1o zssum a Pr oclamatzon under Section
CrPC -~ A ploclamcmon may only be published d1rccung that
the ‘Procldimed Person’ appear at a %pec:lﬁed time and place\
not less than 30 days from the date of publication, once the
“Court is satisfied that:

(@ A warrant of arrest has ahcady been issued and all

possible attcmpts to execute the warrant have been
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made;
(b) Subscquent to a warrant having been issued; the person
is absconding or concealing himself in a manner to

avoid execution of the warrant.

(i1) - L guirv to ensure that warrant ot arrest has been issued and

all e([om to execute lhe same have been made by the Police

- Officer = Prior to issue of plocldmatlon a warrant as per the .
Second Schea’ule, Form No. 2 or Form No. 9 of the Code must
have becn issued.

387. Procedure for Publication of the Proclamation Section 82(2)

| CrPC —As per section 82(2) CrPC, the proclamation. must be read in
some COIlSplLUOUS place of the town or village in which the person
resides. It shall also be dfﬁxed to some conspicuous part of the house
in which the person resides or to some consplcuous place of the town
or v111agc Further, a copy of the same must also be affixed to some
conspmuous part of the Court house. The Court may also direct a .
copy of the p1oclamatlon to” be. pubhshed in a daily newspaper
circulating in the place is which such person ordinarily resides. The
terms:of Section- 82 CrPC are mandatory and a p1 oclamatlon cannot
be mucd without first 1bqumg a warrant of arrest. :
388.  Where a proclamahon published is in rcspcct of a person
acc‘ué'cd of certain specified heinous offences and such person fculs -
to appear at the spcmﬁcd pla(,c and time rcquncd by the

plOCldll’laT.lOI’l may pronounce him a ‘Proclaimed Offender and makc

a dcclau ation to that effect under Section 82 CIPC

CRLM.C. 5328/2013 & CRLM.C 382013 . Pagel390ofI8S




[
LR

389. The Court may pronounce an absconder as-a Proclaimed

Oﬁendel if hc is accused of any of thc following offences:

(O
(i)

@

Murder; (,ulpdblc homicide not amounting to murder-
Kidnappmg or abducting in order to murder; K1dnaymng

or abducting in order 1o subJect person to grievous hurt,

" glavery etc.

(i)

Committing theft after makmg prepar a’uon for death, hurt

or restraint in order to commit the theft; committing

robbery or attempting 0 do so; causing hurt in committing |

robbery; committing dacmty/dacony -with muldcr

committing robbery/dacoity with attempt 10 cause, death. or

grievous hurt; attempting to commit robbery/dacoity when-
~armed with deadly weapon; plcpcumg to "commit or

assembling to ‘commit décgity; or belonging to a oang of
. dacoits,” ‘ B

Causing mischief by fire or explosive substance with intent

to destroy house, etc.

Committing hOHSC—UCSpdSS in order to commxt offence

punishable with death; -causmg grievous hurt/dcath while
committing lurking house-trespass  Or house-breaking;-
being member of group that causes gricvous hurt/death-

while committing lurk'mgﬁouse—trespass or house-breaking .

by night.

'“90 Pumuant to dcclcumg a pcmon a Procldimed Person/()ﬁ‘e?zdér

undel Secuon 82 (,1P(, the (,ourt is cmpowcrcd inder Section -83

: Lr_l?-(,

to o1dc1 attachment of thc movablc dnd/m nnmovabk
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properties of the Proclaimed Person/Offender al any time after thc
issuance of the proclamation under Section 82 CrPC. | :
391. Sections 83 to 86 CrPC deal with attachment and the effects
arising théreof.- Section 83 CyPC empowers the Court 1o attach the
property of any person concerned against whom a proclamation has
been issued. An order of attachment can only be made after an 01del
of proclamation has been issued for justifiable reasons. IIowcvcn,
there is an exception to this gener al rule in the provzso to Section 83
(1) CrPC, the attachment order can be made simultaneously with a
proclamation order on two occaslons: firstly, when the property is
about to be disposed of and secondly, the property 18 about to be
rcmoved from the local jurisdiction of the Court.
300, Process of Attachment of property = The Court that issues the
proclamation may attach any movable or immovable property of -
such person under Section 83 of the CrPC when it has a reason to
belicve (by an affidavit or other evidence) that the person is making
an attempt to:
1) dieposc of the immovable propertly; or
(i1) is going to transfer the immovable property either entirely
or partially, to an area outside the local jurisdiction of the
concemcd Court. |
393. The Court’s order to attach the property would be authorized
within the local jurisdiction. If the attached property is located In
another arca, then it would be authorized after being endorsed by the
District 'Magisu ate of the .concerned area. The order of attachment is

depicted under Form No. 7 of the Second gchcdulc of CtPC to
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compel the appearance of an accused person. On some occasions, &l\r
property 1o be attached might be & debt or a movable
property. Section 83(3) has laid down the manner in which such
properties could be attached:

(i) By seizing such property; or

(i) By appointing a recelver;

(ill) By issuing an order which will obstruct such property from
behg delivered to the proclaimed offender or someone who
might receive it on his behalf; or - |

(iv) By all or any two of such methods, that the Court deems fit.
394. If the property which has to be attached is immovable, it will
be attached via Collector of the district where the property is situated
when the matter concerns land paying revenue tO the State
government. In other cases, the property will be attached, by taking
possession of the property Or by appointing 2 receiver; or by issuing
an order restricting the payment of rent to the person absconding or
to anyonc on his behalf; or by all or any two of such methods, that
the Court deems fit as mentioned in Section 83(4) CrPC.

395. If the property to be attached is inclusive of livestock or

perishable goods, then the Court may grant an order directing the

immediate sale of the property. The proceeds carned from such sale
would be put to usc in the way directed by the Court.

396. Restoration of Progel‘w — If the person whose property 18

attached, is apprehended to the Court or appears voluntarily before

the Court within a period of two ycars from the date of atta%hment of

property, the procedure will be as follows:
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( '1)’ The accused prescnts himsclf[hcrsclf before ‘thc Court that
jssued the ordcr of attachment of 'propcﬂy or any Court'
which is supcnm to that Court. '

(i) The accused did not intend to conccal themselves to avoid
the execution of the warrant issued against them.

('1'11)- The accused did not have knowledge of the issue of the
order of proclamation so as to attend to their property |

(iv) - If the above is proved before the Court, then the propeérty
so attached is delivered back to the accused. In case’ the
property is sold, then the net proceeds from the sale are
-granted to that accused '

(V) Lastly, if the property is sold partly, then the net proceeds -
from the parl sold and residue of the propcny is delivered
back to the accused only after recovering all c>;pcnditurc

_ incurred as a consequence of attachment of the p1opc1“ty
397 Section 84 CrPC allows any person othcr than the Proclaimed
Person/Oﬁfender to raise clanns/objectmns in respect of the
attachment madc for adjudication within six months from the date of
attachment, and Section 85 CrPC enables the Court to inter-alia
deprive the’ Proclaimed Person/Offender of the attached property
upoh failure to appear within the time spc01ﬁcd in the proclamation

and accordingly, placc'thc attached property: at ihc d1spom1 of thc' .

State Government. ‘

398, The pnma1y responsibility for sccunng 1hc arrest of a

Praclazmed Person/Offender 10%15 with the police of the statlon_

under whose: jurlsd'lcuon he 1S a" resident. A Proclazmed
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Person/Offender may, however, be ar

without any order from a Magistrate

rested by any police officer

and without a. warrant. Any

private person can also arrest a Proclaimed Offender and hand him

“over without unnccessa1y delay to &

" gtation.

pohce officer/nearest police

309. The names of all %uch Proc]azmed Person/Oﬁehders have to

be recorded in the Police Station Register No.10 (Qurveillancei

- Rc’gisfér) The CRO Branch of the SP Office maintains a register of

Proclaimed Offenders i two parts:

() Part I shall contain the names

of all the re'ﬂdents according

to the police station of whose jurisdiction the Broclazmed

Offenders are resident.

(i) Partl shall comdm the names of all offendérs proclaimed

who are not resident of the district. These names shall be

enfered according to the district of which they: are said to

be 1‘esider1t

400. Whenever 2 Ploclazmed Person/()ffender" is arres’ted

mUmann is sent to thc police station and dlsmct of which he was a

rcéidcm so that his name can be suuck off from the rcg1ster/hst of

Pr oc]azmed Offenders. ‘The name is likewise struck off on receipt of

' mtlmatlon of the death of the p1oclcumcd person.

401. Every member of the- village panchayaz chowkzdaar ofﬁcer

employcd n connection with the. affairs of the v111agc and. Pvery

person 1cs1d1ng n 1hc v111agc must

commumcatc to f'he ncarest

maomuatc/pohce station of any “person - whom he knows or.

.reasonably susp:ccts to be a Pr oclazmea’ Person/Oﬁendcr As 00N a8
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a police ,station' receives intimation of the proclamation of a resident
of its jurisdiction, the sarpanch and chowkidaar of the village w,}’le‘lre
the Proclajmed Person/Offender resides oF has relatives or friends
that hé '1.s Jikely to visit, shall be informed égbout the same. :
402. Whoever knlowingly harbours a Proclaimed Offender 0
prevent his apprehension is liable to be punished under Section 216
- IPC with imprisonment upto 7 years in certain casés.

403. Section 174A IPC W_és insertea by the Criminal Amendment
Act of 2005, penalizes the non-appearance of a person as required by
a proclamation published'under Section 82 CrPC and provides the
'folloWing punishment: (a) for a term up to three years/ﬁne/both in
case of non—aﬁpcarance consequent to a proclamation under Section
82(1) CrPC; and (b) for a term upto seven years with-fine in case of
o declaration under Section 82(4) CrPC (in' respect of offences under
Sections 302, 304, 364, 367, 382, 392, 393, 394, 395, 396, 397, 398,
399, 400, 402, 436, 449, 459 or 460 of the IPC. '

404.. Under Scction 229A IPC, the failure of a person to appear
before the Court released on bail or bond has been made 2 penal
offcnég punishable with imprisonment, of éither description, for a
term which may extend to onc year, of with fine, or with both.

Sectip_n 229A 1PC _is an addendum to Qection 174A IPC.

GUIDELINES B ,

Guidelines for Warrants of Arrest at Investigation Stage

405. NBW _against accuséd_evading arrest — The Investigating
t

Officer may apply to a Magistrate for issuance of warrant of arrest
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whuc the offence 18 cognizable, non-bailable  and the

accused/suspect 1 evading his anest

406. Investi » to disclose efjorls made_to_arrest —
Before applying for warrant, the Investigating Officer shall show the
efforts made to arrest the accused. '

407. Address on the NBW — The Investigating Officer shall show

that the accused 18 ordinarily residing at or was very recently

residing at some addless verified by the Invéstigating Officer and

that the accused is not available at that addlcss due to his deliberate

intention to avoid the arrest.

408. No NB W on mere absence from_house —No warrant shall be

issued against an accused merely on the g1ound that he- is- ot
available to the Investigating ‘Officer/Police for Jommg the

investigation.

~The Inchugdtmg Officer shall share the matenal collccted by him

'duung investigation bcfore the Court on the ba51s of which the

accused 18 conncctcd to the crime.

410.  Affidavit_of t e _police officer — The police Shali file .an

afﬁdavit disclosing the date, time and modc of service as well as the -

attempts made to sear ch dlld identify the accused.

or Warrants 0 Al"l(:'S‘t at Trial Stage

Guidelines

411 - Abscondance during Trial more ser jous — At the stage of ulal

'thc accuscd is nounally on bail. The abscondance during trlal is
-m_ore_ seuous than db%condancc during mves’uga‘uon as the accused

i)
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has already crossed the stage of investigaﬁon and has beeli
summor'led by the Court to face trial and if the Charge(s) has/hai;v‘e
been framed, the finding of existence of prima facie case against the
accused is on record. | ‘ - |

412, Mere non-appearance suﬁzczenz — Mere non-appearance . of

accused without any justified reasons is sufficient Jusuﬁcatlon for
issuance of warrants of arrest including NBW by the Court.

413. Court to decide exemption plea — If any authorized pcmon is -

present before the Court on behalf of any.accused and moves an
application to show the reasons for non-appearance of the accused,
the Court shall decide the application in. accordance with the law. f -

Guidelines for Ver lftc(mon of address(es) of the accused by the
police at the stage of Summons/War -rants/Arrest/S urrender '

414. hyszcal verification _of address __of accuscd - 'Ehe

Investigating Officer shall ensure the verification of the address of

the accused before or after his arest or wh11c seeking his arre%t

I
i

warrants from the Court. : i

415. Ratification of address _of accused by neighbours durngg
verification — The Investigating Officer shall record in the case umly»

the name of at least two respectable persons of the locality of the
accu%ed with their contact details like addresses and telephone Who_
ratify that the add1css of the accused mcrmoncd in the arrest. m&no |
or the applications for.secking warrants of arrest of the nLccused is
correct and complete and it belongs to the accused. |

416. Ascertain permanent address or additional address 07’ accmec‘

Wg,'zh‘ verification — The- Investigating Officer shall ascertain the

CRLM.C. 5328/2013 & CRLM.C. 4438/2013 Puge 147 of 185



addmondl addresses of the accused viz: the pelmancnt or the nauvc .
placc addrcss and if adchcsscs are Iocatcd in.other States, the qarnc
 shall be verified thlough a subordinate or by the Iocal police of s};ph
~ address-disclosed. ‘

417, Ap
Iﬁvestigating Officer shall take photographs_ of the dwelling unit of

0 the accused — The

end photograph of the dwellin '_uniZ‘

the ¢ accused which is qhown/cldlmed to be the address of the accused.
In case the Investigating Officer has an internet facility at the Police
Stahon he shall take the help of pr 1ntouts of intetnet maps liké‘

Google Maps s0 as to show the specific location of the house.

418. Documentary proof of . address of accused — The Investlgatmg '
Officer shall collect documentaly proof of thc addlcss dlsclosed by.

the accused and append thc same- Wlth the Chargesheet.

419  Documen '_remises of the accused ~In

_ case ‘an accuscd is a tenant in the ploperty a copy of thc rent
dcc,d/lcnt receipt or a plam paper declalatlon by the landlord would
~bea sufﬁmcm comphance of this 1equ1remem o ’

V/ldn-dloif'ds who' '

420. Mandatory re istration o all roperty owners

let their reszdenizal/ commerczal or industrial _property on rent.
Delhi being thc natlondl cdpltal dmdcts thousands and lakhs of '
-inbound settlers. lhc numbm of crimes commlttcd by this ﬂoatmg
populcmon is alarmingly hlgh Also, the hmghlcncd national sccurlty
sccnauo demande repcated nouﬁcauon of compulsmy 1cnant
Vcnﬁcatwn dllVCS by Delhi Pohc,c “This can bc done m a snnplc

: "Qmmie_-*‘formaliand also thl oug,h ofﬂmc proceduu IHls would upon ‘
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its linkage 1o Aadhaar data bank, rule out frequent incidents ‘of.
abscondance durmg criminal trials. '

421. .Dzsclosure of name and address 0 three blood relatives o ih_

accused At the time -of arrest, the accused shall share names of at

: least three blood 1cla‘uves ‘with their details like address and contact

numbe1s and the nature of the relation.

422. Ascertain mobile and landline conneclzon/emazl address 0] rhe ‘

accused — Ihe Invesugatmg Officer shall ascertain: all mobile and

hmdhne connecuons 1%sued in the name of thc accused/suspect,
and/or any identity calds issued in the name of the accused/suspcct
50 as to ena ble ‘Lhem to estabh%h contact. with- the dCCUSed/SLISpCCt
Details such as emaﬂ addless of the accuged/suspect wherever
ava1lable shaH also be 111cluded n the arrest memo. -

lace detazls and address_ of the accused — The

423. Ascer
Investlgdtmg Ofﬁcel shall asceﬁam the w01k proﬁle/Job ploﬁle of

lazn wor.

‘ ,the.accuscd and shall obtain the complete addres% and detalls of th;'

:plece of WOrlde1nploy01 W1th other contact deialls

'424 Ascei lam detazls of the head office_of the em lo er o Ihe .
- gqceused — In case -the. accused: 18 found to be working m a
'Gévernment/?rlvate employment, the address of the Heac Ofﬁce‘of
h1s cmploym shall be obtamcd apaat ﬁom requiring such Employer
 to share wuh the Police and Courl'in case theré is a change of place_
of employmem or 1elmma110n or 1emoval of . accused from

employmem

425 Docume

ntar

; ,_holoom h_— lhc Invesugatmg Ofﬁcm shall obidm a’ documentary,
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proof of the place of work of the accused.and shall record it I‘M“it:
charge shect as an address where duc service can be effectdaf
Photograph of such work place shall also be obtained.

426. Investigating Officer_to_collect the relevant _details of _Lh’e
hed her he

ormat_attac eto as Annexure A — The

qccused. in terms of the
Investigating Officer shall collect the relevant particulars relating to
the complete residential/permanent address of the accused, contact
details including tclephonc/mobile qumbers and email addresses,
social media accounts ete. The Investigating Officer shall fill up the
performa attached hercto as Annexure A during the investigation.

A27. Modification 0 © qrrest _memos__in_terms 0 " UID/Aadhaar

particulars — Vide Notification NO.F.13/13/98/HP—I/ESTT.S5—74,

dated 05" January, 2001, Lt. Governor, Delhi while exercising
powers under Section 147 0f Delhi Police Act, 1973, notified an
Arrest Memo Proforma proposed by NCRB, Ministry of Home,
Government of India. |

498. Accused to share photog raph, mobile & documentary iDs —
At the time of arrest or soon thercafter, the police shall collect the
photograph, mobile and landline number, email 1, all Social
Networking accounts like IFacebook, Instagram, Linkedln, Twitter
and IT Communication tools and copics of at least two doc,-uments
namely Aadhar Card, Passport, PAN Card, Bank Account, Credit
card, Ration card, Llectricity bill, I andline telephone bill, Voter LD.
Card, Driving Licence from the accused. | ‘

429. Accused and surety 10 inform. police_and Court 0 changed

address/mobile_number — In case of grant of bail, it shail be
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mandatoly for every dccuscd and surety as & condition for grant o1
bail that, both the accused and the surety shall inform. the police a8
well as the Court granting the bail dbout the change of their

residential address and/or mobile qumber/ contact details while the

- accused is on bail.

of documents 1

430. andaim disclosure_and ilin
bazls before the hcar__g The
concerned area M401stlate/Cou1t hearing the Bail apphcahon shall
ensure that the accused sha1 es all the paruculars mcmmncd”'m

Annexure B.

all guidelines

rate to ensure com liance 0

431. Area_Magist
relating to arrest — The concerned area Maglstrate/tourt hearing the
application shall cnsurc that the above guidelines have been duly

" complied with by the police.

Guidelines for cases instituted on private criminal complaints

432, Supply 0 addresses _and_the documen roof _of such
addréss of accused — The complamam shall share all Va1ldblch
addresses of the accused known to him i.e. -current/temporary/
permanent and workplace. The complamant %hall file documentary
proof of the address of the accused, if available. - |

— The compla'mant'shaﬁ state:

433. Declaration from com lainant

on oath in his affidavit that the address of the accused in the
complaint is true and complete to the best of his knowledge. -

al addresses 10 be shared by Accused — Post entering

434, Addition

_ of éppearahce by the acc,uscd the. accused- shall disclose addmoncn
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addresses otﬁer than those mentioned in complaint to the Court with
address proof. :

435. Accused 10 - rmish name_and address of three of his relatives
_ In complaint cases, accused shall furnish name, address, relation
and other details of his three rclatives for future communication.
However, service of summons to those addresses may not be treafed

as due service under Scction 64 CrPC.

436. Photograph and identity proof @ the accused_and surety —
The photograph and the identity proof of the accused and surety 1o
be affixed on the bail bond. ' | | '

437. MLAT with Foreign Countries — In case any criminal
complaint or in a case filed by Police, where the accused is. alleged
to0 be in a foreign country, the Court shall satisfy whether India has a
Mutual Legal Assistance Treaty (MLAT) or any other similar
Treaty with such country and summons shall be issued under the

applicable formats/guidelines. |

Guidelines for conditions 1o be imposed_ at the time of granting bail
438. At the time of prant O‘f bail, the Coﬁrt shall direct the aécused
to (1) disclose the address where they ordinarily reside or any other
address, (i) share a copy of their Government D proofs such as
Aadhar, PAN Card, driving license, Voter 1D, Ration card etc.
439, The Courls while grantiﬁg bail can impose the follrowing
conditions to cnsure the presence of accused in the Court at the time
of hearing:
i)  The accused to furnish his Mobile number along with

the undertaking that he/she will always keep his '
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mobilc on active mode and share his live location wnh

the Investigating Officer as and when rcqaesma/

ordered.
(i) The Accused to make a video call to the Investigating
" Officer periodically.
(ii1) The Accused to give all available addresses ‘including

permanent, current address or any other address where
he may reside along with the proof thereof.

(iv) The Accused to give an undenakmg that he/she will
notify the Investigating Officer in case of change of
address or mobile number. -

(v) The accuscd to furnish a Government ID.

(vi) Theé accused to furnish PAN Card details along with

“ his Income Tax Ward.

440. The accused shall furnish the relevant information relatin% to

his | residential/permanent address, details of his family, contact

details including telephone/mobile numbc1 s/email etc. in the format

of Annexure B to the court at the time of grant of bail in  addition to

Form 45 CrPC.

Guidelines for Issuance 0 ' Proclamation

441.. Proclamation only on deliberate concealment — The police
has to submit a report before the Court that the person against whort
the warrant was issucd, has absconded or is concealing himself.

4472. Concealment has to be deliberate — The concealment has 0 be

deliberate for the purposc of avoiding arrest. The mere fact that the

police could not find the accused, is not enough.

~
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443. Mere non-availability at address is not_sufficient — Mere non-
availability at the address is not sufficient unless the concedlment is
deliberate to avoid arrest. A person who had gone abroad before the
issue of the warrant of arrest cannot be said 1o be absconding 0T
éon’cealing. However, if the accused left India pefore proclamation
but continucs to remain outside India with a view 1o defeat or delay
the execution of the warrant, he shall be taken to be absconding.

444, Affidavit/Status Report of the Police — The police officer shall
file an affidavit/status report to disclose the addresses and phone
numbers/cmail addresses (if available) of the accused against whom
the warrants had been issued and the reasons for inability to secure
the presence of the accused before the Court. |

445. Pre-re uisites to the issuance O q proclamation - Prior to

£ T

‘ssuance of a proclamation under Section 82(1) CrPC,
(i) The police officer may file an Affidavit/Status Report
disclosing:

(a) Al available addresses and phonc | numiacrs/email
addresses (if available) of the person against whom the
warrant has been issucd along with proof of the said
addresses, phone numbers/cmail addresses and any other
details available in the information sheet with undeﬂying
documents demonstrating, the same;

(b) particulars of proof of service of the arrest warrant at the
said address (1) by post; (ii) by hand (iii)mobile number,
(iv) cmail address (if any) and (v) service on a family

member/neighbor along with credible proof of the same;
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(c) In theevent warrant has be‘er'l‘ affixed on a conspicuous
part of the house where the pcmon ordinarily .re-sid“(:s, )
" town/village/ courthousc the police officer must anne;( a
- picture showing that warrant has been affixed in such
manner along with his dfﬁd&Vl’L The p1ctu1e must b(,
taken in a manner that makes it clear to the Coutt that

the warrant has in fact, been affixed at the said housc
(d) Reasons for inability “of the police ofﬁccr n secunﬁg‘
f presence of the person agamst whom warrant is issued; |
.('i‘i) The Court must pass an or der dealing with the contents of the
Afﬁdavu/%tatus Report and reasons given by the police officer
for arriving at a conclusion that the person has absconded- o'r.is‘ :
g:oncealirig’ himself or reasons for mablhty of the ofﬁcer m.

a b(:cur'mg presence of the person.

446 Court to 'recOrd satis act‘ion.' ——> Under Section. 82 CrPC, thc—:-
Comt 1ssu1ng p1oclamatlon shall 1ecord to its satisfaciion that the
accmcd had abscondcd or concealed h1msclf The explessmn .
‘reason z‘o believe’ in Section 82 LlP(, means thdt the Coum has to
be gubjecuvcly satisfied from the materlals before it that the person‘-
 has absconded or “has conccalcd ' » |
447 C

ourl to officer — Before issuing a

examme e\ecuz ing

- pLOCldmdUOD the Court shall cxamine thc ofﬁccn Wlth rcepcct to tne

medsmes taken by him to exccutc the war rants

448 ]ssuance 0 arresi Warrcml‘ a pre- condmon — I%suancc of an

arrest: walram and the dCCLlSCd found abscondmg, are pre conumons .

‘ for LSsulng proclamaﬂon.
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449. NBW _and_Section 82 CrPC not 1o be issued Z‘Oggthel:
Simultaneous issuance of both the processcs, namely, warrant :'lof
arrest and proclamation is ex-facie corﬁradictory, since it is orﬂy
after the former that the latter can be issued where the _concerrfed

person has absconded or is hiding.

450. Pre-requisites O the publication of a_proclamation under’

Section 82(2)(it) CyPC - Prior to publication under Section 82(2)(ii)
CrPC the Police Officer may be mandatorily required to file an
Affidavit disclosing: A picture showing that proclamation has been
affixed in a conspicuous place of the house where the person resides.
The picture must be taken in a manner that makes it clear to the
‘Court that the proclamation has in fact, been affixed at the said

house; The Court must pass.an order dealing with the contents of the

Affidavit and statement of the process server along with its reasons

for directing publication under Section 82(2)(i1).

451, Publication Dy all three modes essential — Publicaﬁon by all
three modes namely (1) public reading ‘0 'some conspicuous place of
the town/village in such person ordinarily resides; (i1) affixation at
some conspicuous part of the house or homestead and (i) affixation
4t some conspicuous part of the court housc are mandatory under
Section 82(2) CrPC. The failurc to comply with all the threc modes
of publicaﬁoﬁ is to be considercd invalid publication, according to
law as the three sub-clauscs (a) to (c) are conjunctive and not
disjunctive. ' ’

457, Section 82 CrPC 1o be read as a whole — The threc clauses

(a), (b) and (¢) of Scction 82(2)(1) CrPC are conjunctive and not
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disjunctive. The factum of valid publication depends oix the
satisfaction of cach of these clauses. Clause (ii) of sub-Section (2) 18
optional; it 18 not an alternative 1o clause (1). The latter: clause 18

mandatory.

" 453. Photograph o the affixati - roclamation — Prior 10 thc
publication under Section 82(2)(1) CrPC, the 'police shall file an
affidavit - along with the photoglaphs of the affixation of -
proclamation on the conqpxcuous part of the resident of lie accused.
The police officer shall fill and submit petforma in the format of
Annexuré C before the court at the stage of seeking pl‘oclamati'()n.
454, Upon publication of the proclamation under Sections 82/83
CyPC, copy of that newspaper be sent by the newspaper agency by
post to the address of the accused as being done iﬁ CiviAl matters

undm ()1dc1 5 Rule 10 of CPC.

Gmdelmes for Enhancing the Efficiency in Execution of
Proclamations
455. ‘ fixati hotograph_of the accused_on_the

Arrest _Memo — The modified Arrest Memo shall also have 2
mandatory column for affixation of front and side posc photograph
of the arrestee. Inclusion of photograph would -not only bring

credibility to the Arrest Memo bul would also come handy in the

future proclamation proceedings, if any. Also, once 1nc1uded inthe

Data Bank of National Crime Record Bureau (NCRB), the photo can
be used to identily the repeat offender with the help of latest
software toqls which use face recognition techniques like super

imposition etc.
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456. Inclusion of all mobiles_and Jandline _connections Jf[ 1
.;n% ,.:
.l

ccused_in_the Arrest Memo — The Arrest Memo shall carry+ai

gccused W Ine A77Eer /==

mobile and landline numbers of the accused apart from such cof:ilui;'tf

numbers of his/her parents, spouse or any other first-degree relatidﬁ
for future reference purposes. Availability of mobile phone number

of the suspect/ arrested accused would come handy in establishing

communication with him/her by the Investigating Agencies or the

"

Courts.

457. Inclusion of all other particulars of Information Technology

Communication tools like Email f.Ds, Facebook accounts, LinkedIn

in accounts_and Twitter accounts etc. 0 the accused_in the Arrest
Memo — Another improvement ‘which can be brought into the
modified Arrest Memo is inclusion of particulars of other new age
modes of communications namely Email 1.Ds., Facebook accounts,
LinkedIn accounts, Twitter handles,‘ etc. These days social media
tools can be used for tracking and tracing an accused in case of any
exigency akin to abscondance. |

458. Jnclusion of all the Bank Account particulars and Credit/Debit
Cards particulars of the accused_in the Arrest Memo — Include all
the Bank Accounts particulars and Credit/Debit Cards particulars of
the arrestee in the Arrest Memo. This would go a long way in
_ tracking the accused if he abscondé. Any usage or operation of Bank
account or the Credit Card, when put under surveillance, wou.lld get

registered and alarm the security agencies.

459. [xecution of Sect-ibn 82/83 CrPC processes 1o be done by an

' officer_not below the .rank o " S ] since it is now a co nizable
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" offence, under 1744 IPC — Since abscondance and declaration as a

" Proclaimed Person/Offender has now become a cognizable and non-
bailable offence, it is imperative that the execution of Sectidrts 82
and 83 CrPC is done by an officer not below the rank of Sub-
Inspet:tor |

460 Mandatory photography and video recording of Section 82/83

CrPC proceedings and attachment _of _the video file thh the

prosecution material — Another tool which can add credence to the

proclamation/service proéeedings is Photography as well as
Video‘graphy of the proclamation/service proceeding. This would
rule out instances where it is found that execution police official has
prepared the publication report without actually visitiﬁg the house of
the accused. A series of photos and a video of the house of the
accused during publication of the proclamation, will rule out -the
instances where accusations are made that'no visit was paid by the
execution officer at the address of the accused.

461. RWAs to keep track of floating population in their localities —

The civil society be involved in tracking the floating population of
their locality. Schemes like Bhagidari can be utilized for th1s
propose. Residential Welfare Associations/Market Associations can
keep track of floating population in their locality.

" Guidelines for __ Early __apprehension _ of Proclaimed
Offenders/Proclaimed Persons

462. Recording of Cerl'aih Identifier Details of Accused — There is

a.need for accurate recording of certain identifier details of accused

and suspects, especially in crimes of higher gravity, either when they
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are joining investigation or attending courts for enabling ef!ﬁ.:c_:’tive.h
tracing in case they become absconders or are declared Prockzﬁ%
Persons/()ﬁ’endefs at a later point in time. A suggestion on poss1blc(
details that could be voluntarily received from them at a suitable
stage either during investigation or while attending court- 1o the
extent possible include: |
(i) Good quality photographs from multiple axes.
() F ingerprints recorded digitally.
(iii) ~ Name, parentage, date of birth, native place and 1abt
known address
(iv)  Copies of Photo ldentity documents Jike passport, EPIC
| card, proof of address etc.
(v) Identification marks and general descriptors like height,
prominent facial looks etc.
(vi) Communicatioﬁ details: e-mail 1D, mobile number,
landline number etc.
(vil) Social Media " account” detalls if any: Facebook,
WhatsApp Linkedln, Twitter etc
(viil) Details of close family - members  and social
acquaintances.
(ix) Financial accounts details: Bank accounts, PAN card
number etc.
463. Making Public the name, details and Qicturés of Proclaimed
Persons/_Offenders — The names, addresses and pictures of the
Proclaimed Persons/Offenders  be made public on different

government websites i.e. Delhi Police, NCRB, CBI-and other States -

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 Page 160 of 185




Police. The data of the Proclaimed Persons/Offenders méi\ﬁéﬁ f.
involving the Delhi Police, as s already available on ZIPNL‘V;
should be made accessible to the public. Details of Proclaimed
Persons/Offenders be also published on the website of the District
Courts. . |
464. Search Option for tracking Prqclaimed Persons/Offenders —
Police websites shall carry 2 simple search box option where details
of each Proclaimed Persons/Offenders can be ascertained by simply
searching them with their names or other available particulars. This
will enable even the citizens to arrest the Proclaimed
Persons/Offenders under Section 43 CrPC.

465. Publicly Searchable Standardized National Searc}; Database

Publicly oearCierie ==

of _Proclaimed Persons/Offenders — Availability of a publicly

accessible database on Proclaimed Persons/Offenders which cdn be

easily checked and searchéd by the general public can be very useful
in eliciting. public cooperation  in receiving critical timely
information on Proclaimed Persons/Oﬂehders. Thé digital platfofm
may have easy user-friendly online mechanism for public to give tip-
offs or useful information on Proclaimed Persons/Offenders for
assistance of law enforcement agéncies. _ |
466. Digital Police Portal — The “Digital Police Portal” launched
by MHA in 2018 1s cormecting~ all CCTNS based services as well as
different Apps for poliée are available on this single central portal.
Details of Proclaimed Persons/QOffenders are publicly accessible on
this platform using the following link:

http://www.digital olicecitizenservices. ov.in/centercitizen/login.ht
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m:isessionid=198541)3 8557 AF 1439205213 1BD78129 ;
467. The existing database may be made more easily accessible and

provisions for public to give critical inputs Or tip-offs using ‘the

digital plat'fdrm may be considered. TFurther the database may be

made available to Financial Intelligence Unit to develop suitable' Red

Flag Indicators to track financial transactions by Proclaimed

offenders and provide Suspicious Transaction Reports that may help

identify Proclaimed Persons/Offenders.

468. Digital Surveillance of Proclaimed Persons/Qffenders — Delhi

Police shall put in place a Digital Qurveillance System whereby it

shall be given a «“See only” access tO all Digital ‘Data of the

following departments to track the Proclaimed Persons/Offenders.

Once given access, there are software. which can as Web Crawlers

search out the Proclaimed Persons/Offenders out of large data bases.

The threat perception from these Proclaimed Person;/()ffenders

roaming around in Delhi fearlessly i-s immensely grave. The details

of the departments arc as under:

(i) Al Nationalized and Private Banks Saving Account Holders
data .

(i) Al Nationalized and Private Banks Loan Account Holders
data

(i)  All Nationalized and Private Banks Credit Cards Holders Data

(iv) All PAN Card holders Data '

(v) AIMINL / Private Landline holders Data

(vi) Al MTNL / Private Mobile Holders Data

(vii) All Passport Holders Data

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 Page 162 of 185



(viii) _ALI Govt. and Private Insurance Holders Data

(ix) Al Aadhaar Card holders Data

(x) All Voter cards holders data

(xi) Transport Department, Driving Licence and Vehicle
Registration Data '

(xii) Registrar of Death Registration Data

469. Followin

Financial __Transactions "~ Proclaimed
Persons/Offenders  — With increase in reliance on electronic
commerce, e-banking and payment gateways, it’s. become all the
more important to identify financial trails of Proclaimed
Persons/Offenders and the clues generated from .such analysis of
financial trails with close contacts can be critical in tracing of
Proclaimed Persons/Offenders. The use of database of Proclaimed
Persons/Offenders by FIU-IND to consider incorporation of suitable
RFIs (Red Flag Indicators) may help with identification of financial
trails of Proclaimed Persons/Offenders.

470. Keep vigil on Social Media and Websites — The Digital
Surveillance Team of Delhi Police and CBI shall also keep vigil on
social media and websites like Facebook, WhatsApp, LinkedIn and
Twitter etc. for searching thé accused/Proclaimed Persons/Offenders
with ~ enhanced technological tools. The accused/Proclaimed
Persons/Offenders can even be tracked by their photographs.

471. All Police Stations to prominently display the names and
. pictures_of the Proclaimed Persons/Offenders — All the Police

Stations shall prominently display the names and pictures of the
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Proclaimed Persons/Offenders 10 make public aware and repoﬁ'ﬁii'z\?
matter to the police or arrest the Proclaimed Persons/Offenders.

472. Display a list_of Proclaimed Persons_and Oﬁenders at a

conspicuous in the police station — The SHO concemed shall ensure
that a list of all pProclaimed Persons and Offenders who  are
ab_scondihg, in cases. registered n their concerned police station is
displayed on the notice board in the police station.

473. Use of Bharat Map of NIC to flag addressees of Proclanned
Persons_and O onders — Creation of the 3D map of all the Police
Stations areas 1N Delhi with licensed or open source Google maps
type mapping with the help of National Informatics Centre (NIC)
“which will have a real time POpP-up display of all the Proclaimed
Persons and Offenders, convicts and other accused in a locality. The
pop-up shall display the 1mage, name, address and other details in
mobile/tab/pad device or laptop Orf desktop for usage by Police,
Intelligence agencies and Judiciary only.

474, Assigning unique digital IDs to Qre-veritzed addresses — On
the lines of PIN codes allotted by Postal. Departmeni to the entire
1ength and breadth of our nation whereby a particular six digit PIN
Code 1dent1ﬁcs a fixed area, this methodology can be further used to
award a Unique Address Code (UAC) whereby with the help of
Postal Department and Municipal Corporations having the house
records, pre—veriﬁed six digit uniqﬁe code for each address can be
created. This code can be used by the police as well as by the
Judiciary for cross checking of the address for verification pﬁrposes

at the time of arrest/ surrender and acceptance of bonds.
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475 Linking police promotions/rewards to the arrest nj

Proclaimed Persons/Offenders — Linking police promotlons/rcwards

to the arrest of Proclaimed Persons and Offenders would mouvate':‘
the police ofﬁcers to arrest the proclaimed offenders.

476 Central dala base of Proclazmed Persons and Offenders — A

central data base of the proclaimed offenders be prepared smular to
the Crime and Criminal Tracking Network.& System (CCTNS) for
sharing information between the state police with respect to the
Pr oclazmed Persons/Offenders. |

477. Ifaccused. is suspected to be abroad/suspected to flee from the

country — If accused is suspected to be abroad, a Red Corner Notice.
may be issued from INTERPOL against him or if the accused is
suspected to flee from the country, Look Out Notice/Circular be also
issued. | :

478. Use of INTERPOL. channels if Proclazmed offender _is

suspected to be _abroad = The Investlgatmg Agency through the

INTERPOL Liaison Officer contact Natlonal Central Bureau-New
Delhi, CBI requesting issue of suitable INTERPOL ‘Notice through -
IPSG for locating or tracing the Proclaimed Person/Offender abroad.
In the modern technology era it has become very important for-
invesﬁgators to ecffectively utilize the digital footprints of
Proclaimed I’ersons/O]fendérs to trace them. Investigators need to
proactively look for leads and clues in social media, electronic
communication platforms and open source information to search for

Proclaimed Persons/Offenders.
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479. Issuance of Look Qut Circulars where the accused il
country — Ministry of Home Affairs, Foreigners '
(Immigration Section) vide letter No.25016/ 10/2017—1mm.(P”; e
29™  February, 2021 'has issued detailed guidelines rega’riﬂﬁi"’g
issuance of LOCs for alerting all [mmigration Check Points (ICP,‘
[ssue of Look Out Circulars in a timely manner can.prevent escape
of Proclaimed Persons/Offenders 10 foreign jurisdictions. ‘
480. Impounding or Revocation of Pas&port as per The Passports |
Act, 1967 section 10(3)(h) — Steps should be initiated "- for

impounding  Or revocation of passport of the Proclaimed

Person/Offender. In the absence of impounding OF revocation of
passports, the Proclaimed Person/Offender would be at liberty to
travel freely in international jurisdictions. Taking expeditious §teps
in this regard shall be a key step in curtailing scope for in}emational
movements of Proclaimed Person/Offender-

481. Restriction on issuing passports o those who are absconding

— The Ministry of External Affairs shall not issue passport facilities
to the absconding accused. The passport of such accused should be
revoked under Sections 6 and 10 of the Passplort Act, 1967.

482. Creation of a dedicated website containing particulars of all
persons arrested or bailed in criminal_offences — Our country is a
world 1eadér in software and hardw%are d_evelopmenf. We can use the
information technological tools by creating a database of all arrested
criminals and also all those who are facing criminal .prosecutions.
This would not only be handy and easily gccessible to all concerned

specially security agencies but will also act as deterrence to the
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potential absconders. Such a data base can even be made access! c;
to the public so that the same can be used to verify the cr1m1na1
antecedents or credentials of a person through a simple segrch
process by private parties. Such a data bank can also help identify
repeat offenders and serial offenders and can be an effective tool in
efficient handling of crime:

483. Creation of a dedicated website for all persons against whom

proclamation issued or _who are declared Proclaimed

Person/Offender — Likewise we can also use the IT tools by creating

a database and a dedicated website 'of_ all absconders and Proclaimed
Persons/Offenders. This would go a long way in bringing in
discipline in criminal trials. Access to this tool would help in speedy
trial of justice and help tracking the absconders. As of now there is
no sure short mechanism whereby list of absconders or Proclaimed
Persons/Oﬁ’enders of a particular state can be easily accessed by
police force from other States and Natlons Having a state-wise data
bank apart from a national data bank of such absconders/ Proclaimed
Person/Offender would help all stake holders in tracking such
persons and bringing them to justice. Even otherwise, absondance 1s
a public information and as per law, an absconder/ Proclaimed
Person/Offender can be arrested even by non-police, that is, a
common citizen.

484. Launching of a Composite Proclaimed Persons and Offendérs

Website — There is an urgent need to create a dedicated website
which contains data of all the details of Proclaimed Person and

Proclaimed Offenders/ Absconders of each State / Union Territory in
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a consolidated way with details of the cfirne, address etc. It may also
be intégrated with the aforeméntioned CCTNS so that the efforts to-
trace Proclaimed Persons/Offenders are not only in States where the
accused declared Proclaimed Persons/Offenders but also in ‘the
entire Nation and even the world.

485. Interlinking of governmental / institutional databases _for

instant real time verification — Evidently at the time of arrest,

accused furnishes his/her permanent / temporafy / work place
address supported by identity documents like passport, Aadhaar
Card, Driving License and like. Such documents are also furnished
by the surety at the time of submitting Section 441 CrPC Surety
Bond before the SHO / MM / Trial Court. There is a need to
irﬁerlink the governmental / institutional databases with the help of
Application Programme Interface (API) with CCTNS of Police and
CIS of judiciary for instant veriﬁca;[ioﬁ éf documents furnished in
the course of investigation / trial. Such exercise has already been
carried out and tested in at least three projects_out of which one 1s
eDAR National Dashboard.

o eDAR National Dashboard — Under the aegis of Artificial

Intelligence Committee of Supreme Court, a decision was arrived
at to use Al Tool SUPACE (Supreme Court Portal for Assistance
in Court Efficiency) in various Jegal fields like criminal appéals,
income tax matters, - land acquisition cases, Negotiable
Instruments Act complaints, and Motor Accident Claims. ’fhe
eDAR Dashboard is developed in such a way that.it seamlessly
exchanges déxta with CCTNS of MHA, Vahan/Saarthi of MoRTH
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~and IIBI of IRDA and would eventually be able to push eDA!
the Case Information System, CIS 3.2 of Judiciary. Th‘;
networking will help instant verification of documents the%eby
saving thousands of man hours currently being utiliseci in
verification of documents like DL /RC frém other states.

486. Government‘al/lnst‘il‘ul‘ional Databases may be interlinked with

CCTNS/CIS — e-Governance Mission Mode Project of Governrflent
of India’ mandated all Ministries, Departments and Public Sector
Undertakings to digitize their data and day-to-day working. Taking
advantage of this digital revolution, in order to tackle the menace of .
accused/suspect absconding during the investigation/trial, there is
need to interlink the criminal justice system with the availz\tble
governmental/institutional databases. Lack of comprehensive
cohesive initiative in this regard has led to spiralling 6f crime in the
city state of New Delhi. Do-ubling of number of Proclaimed Persons
from 13,521 as in March 2010 whlch 5hgls riow reached more than
28,000 in the year 2021. The databasés which can be interlinked
with CCTNS of Police and CIS bf judiciary include VAHAN,
SARATHI of MoRTH; Aadhaar; Bank- Accounts; Land records;
Mobile Phone récords; Passport; Insurance; Income Tax and like. )

487. Creation of a dedicated Cell for Tracking and Arresting

Proclaimed Persons/Offenders — Considering the fact that in the last

around 10 years the number of Proclaimed Persons in Delhi has

swelled to double from I 3,500 in 2010 to 28,000+ in 2021, there is a

need to create a dedicated cell for digital tracking and arrest of these

Proclaimed Persons/Offenders. Such cells in other States and UTs
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can exchange real-time data to contain these outlaws. This will 1

restore law and or der and will bring down spiralling crime.

488. Cases in which Evidence Should be recorded in terms 0[

Section 299 CrPC —In all cases in which an accused is absconding,

except those of exceedingly trivial or petty nature or where special
circumstances exist which make the procedure unnecessary? or
undesirable, the Court may consider recording evidence against the
absconded offender under section 299 CrPC.

489. Mandatory to record reasons for proceeding under Section

299 CrPC — In order to render evidence recorded under section 299
CrPC admissible at future trial, it must be proved and put on record
that the offender has absconded -and that there is no immediate

prospect of arresting him.

490. Invocation of Section 299 CrPC in case there are- more_than

one accused — In cases where some of the accused are absconding
and some are facing trial in the Court the evidence should first be
produced to prove that these persons are l'absconding and that there
was no immediate prospect of arresting them. The evidence.of the
w1tnesses should thereafter be recorded in the case against those
present. Such evidence would be relevant against the absconders
under section 299 CrPC, according to which on the arrest of the
absconding accused, the deposition of the. witnesses recorded in his
absence may be given in evidence agamst him if the deponent is
dead or incapable of giving evidence or cannot be found or his
presence cannot be procured without an amount of  delay or

inconvenience which, under the circumstances of the case would be
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unreasonable. The last ground can easily be cited where a gL
number of prosecution witnesses have been examined in the absenct
of the absconding accused.

Conclusion

491. The law with respect to the declaration of a person c’s a
Proclaimed Person/Offender is well settled. This Court has iaid
down the Guidelines to be fcllowcd by the Courts before declaring a
person as a Proclaimed Person/ Offender. The Courts shall consider
the Guidelines before declaring a person as a Proclaimed
Person/Offender.

492. The Court, after declaring the person as a Proclaimed
Person/Offender, shall direct the Police to trace and identify the
movable and immovable properties of the Proclaimed
Person/()jfender and file the status report with respect to the assets
of the Proclaimed Person/Offender. The Court shall thereafter
proceed to attach the movable and immovable properties of the
Proclaimed Person/Offender in accordance with the law.

493. After the declaration of .a person as -a Proclaimed
Person/Offender, the Police is required to trace the Proclaimed
Person/Offender and arrest him. This Court has Jaid down the
Guidelines for early apprehension of the  Proclaimed
Persons/Offenders. The Court declaring a person as 2 Proclaimed
Pérson/Oﬁ‘ender shall direct the Police to take all necessary action
for tracing the Proclaimed Person/Offender and -file the Status

Report with respect to the action taken by the Police.

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 , Page 171 of 185




494. All the Courts below are directed not to close the matter after

roclaimed Person/Offender. Rather, the

made to trace of attach their movable/ immovable assets/properties
and their prosecution in accordance with Jaw. The concerned Courts
shall monitor the action >taken by the Police and shall issue such
fresh directions as may be considered necessary. The Court may, in

appropriate cases, record the evidence of the witnesses under Section

299 CrPC. | |
495. Although no time period is prescribed for prosecution of the
Proclaimed Persons/Offender, this Court is of the view that the
Proclaimed Offender be prosecuted under Section 174A IPC, if the
Proclaimed Person/()ﬂender does not surrender or is not traced out
within a period of six months of being declared as a Proclaimed
Person/Offender. 1 the accused has also violated the condition(s) of
bail bond by non-appearance n Cduft, the accused be also
prosecuted under Section 229A IPC.

496. All the Courts below shall send a quaﬁerly compliance Report
to the Registrar General. The Compliance Report shall give the
number of Proclaimed Persons/Offenders declared by’ the Court;
number of cases in which Proclaimed Persons/Offenders have been
traced/arrested; number. of cases in which assets of Proclaimed
Persons/Offenders have been attached; and number of qaseé n

which the accused have been prosecuted under Section 174A and/or

“under Section 229A [PC, as applicable and number of cases in which
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e\-/idence has been recorded in Section 299 CrPC. In the eveill Al

‘non-compliance, the Registrar General shall place the Report before
the ACR Committee of the Judicial Officer. ’
497. As per the status report of Delhi Police, there were 26‘532

Proclaimed Persons and 3,826 Proclaimed Offenders as on 31

September 7019. This number is increasing day by day as no.

concrete, steps have been taken to ftrace the Proclaimed
Persons/Offenders; and to attach their assets and to prosecute them.
There appears to be the tendency of the Court as well as the Police to
close the matter after the person is declared as a P;oclaimed
Person/Offender and the file'is consigned to Record Room. This 1s a
serious lapse considering that the criminal law which sets into
motion with the filing of an FIR, comes to an abrupt end which is
against the most basic tenets of justice and causes an irreparable

injury to the entire society including victims.

498. Delhi Police as'welll as CBI'shalL”-create a Special Cell for_

tracing_out the Proclaimed Persons/Offenders; for attaching their

movable/immovable properties and for their prosecution. Delhi.

Police as well as CBI are at liberty to have a consolidated Special

Cell. This Special Cell be created within a period of four weeks.

499. This Court is of the view that it would be appropriate and in
the interest of justice to constitute a High-Powered Committee to

‘supervise the implementation of Guidelines laid down by this Court

relating to the Proclaimed Personv/()ﬁ’ende;s In view of the above,
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members: %
(i) Joint Secretary to be nominated by the Secretary, Min.},olzl@
of Home Affairs. S
(ii) Principal Secretary (Law), Department of Law, Justicd &
Legislative Affairs, Goverment of NCT Delhi. o
(iii) Special Commissioner of Delhi Police to be nominated by
Commissioner of Police.
(iv) Additional Director of CBI to be nominated by Director,
_ CBI. ‘
(v) Joint Director (CCTNS) to be nominated by Diréctor
General of Bureau of Police Research & Development

(BPR&D). .
(vi) Mr. Surinder S. Rathi, Officer of DHJS presently posted as
Registrar and OSD to Hon’ble the Chief Justice of Delhi

High Court, as a Convenor.
(vii) Mr. Kanwal Jeet Arora, Officer of DHJS presently posted
as Member Secretary, DSLSA. : .
(viii) Mr. Shashikant Sharma, HOD, Inter-operable Criminal
Justice System (ICJS), NIC. -
(ix) Mr. Nikhil Goel, Standing Counsel for CBL
(x) Mr. Sanjay Lao, Standing Counsel for Delhi Police.
500. The constitution of the Commitfée shall be appropriately
notified by the Ministry of Home Affairs, Government of India
within four weeks along with provisioning of necessary secretarial
assistance. .
501. This Court has issued various guidelines for early
apprehension of the Proclaimed Persons/Offenders. Al the
Guidelines are important and need to be implemented. However, if
all the Guidelines cannot be implemented immediately; the same

may be implemented in a phased manner under the supérvision of

the above Committee.
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502. The Corﬁmittée shall convene the first meeting witkﬁl' Jour
weeks and shall, after hearing the Delhi Police and CBI, deciZﬁS
which Guidelines can be implemem;ed immediately. The Corrimitfeg
shall thereafter meet at Jeast once a month for implementation of the
remainiﬁg guidelines in & phased manner. The Committee shail
ensure that all the Guidelines are implemented in a phased manner
within a period of eight months to one year. _ |
503. The Committee shall also consider Unified Criminal Justice
System, Research Paper filed by Mr. Surinder .S. Rathi which
contains valuable innovative suggestions for bringing in the much
desired efficiency in the Criminal Justice System through intelligent
digitization.

504. The Committee shall supervise the implementation of the
Guidelines issued by this Court to be followed by Delhi Police as
well as CBI. Delhi Police. as well as CBI shall file the quarterly
'Status. Report before the Committée_ giving the list of the Proclaimed
Persons/Offenders, efforts made 10 trace out the Proclaimed
Persons/Offenders, efforts made to trace and attach the movable and
immovable properties of the Proclaimed Persons/Offenders and the
prosecution under Sections 174A and 229A IPC. The first
compliance report for the quarter 01% August, 2021 to 3 1* October,
2021 be filed by 15" November, 2021 and thereafter by 15" of each
quarter. The same be considered by the Committee within four
weeks thereafter. The Committee shall, after considering the
compliance reports, issue fresh direcﬁons as may be considered

necessary to implement the Guidelines.
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505. In Hussain v. Union of India, (2017) 5 SCC 702, the
Supreme Court noted that the trials were getting delayed on 'z%ccé)unt
of absconding of one or the other accused during the trial. ‘The
Supreme Court noted Section 339-B of the Code of Criminal
Procedure, 1898 of Bangladesh which permitted trial in absentia.
The Supreme Court recommended similar amendment of CrPC to
reduce the delay due to the absconding of the accqsed during the
trial. “The Central Government shall consider the same within eight
weeks. Relevant portion of the said judgment is reproduced
hereunder: '

“23. Another suggestion which cropped up during the
hearing of the present case relates to remedying the
situation of delay in trials on account of absconding of
one or the other accused during the trial. In this regard
our attention has been drawn to an amendment in the
Code of Criminal Procedure, 1898 of Bangladesh by
way of adding Section 339-B to the following effect:
«339.B. Trial in absentia.—(1) Where after the
compliance with the requirements of Section 87
and Section 88, the Court has reason to believe
that an accused person has absconded or
concealing himself so that he cannot be arrested
and produced for trial and there is no immediate
prospect of arresting him, the Court taking
cognizance of the offence complained of shall, by
order published in at least two national daily
Bengali Newspapers having wide circulation,
direct such person to appear before it within such
period as may be specified in the order, and if
such person fails to comply with such direction,
he shall be tried in his absence.
(2) Where in a case after the production or
“appearance of an accused before the Court or his
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release on bail, the accused person absconds or
fails to appear, the procedure as laid down in
sub-section (1) shall not apply and the Court
competent to try such person for the offence
complained of shall, recording its decision 5o 10
do, try such person in his absence. 7 '

24. It is for the authority concerned to take cognizance

of the above amendment which may considerably

reduce delay in cases where one or the other accused

absconds during the trial.”

(Emphasis supplied)
506. This Court appreciates the exemplary work doné by Xthe-
InternalCommittees of CBI as well as Delhi Police in terms of the
directions issued by this Court on 07" January, 2021.
507.- This Court appreciates the valuable and effective assistance
‘rendered by Mr. Surinder S. Rathi, OSD-cum- Registrar to Hon’ble
Chief Justice of High Court of Delhi, Mr. Nikhil Goel, Standing
Counsel for CBI, Ms. Nandita Rao, Additional Standing Counsel for
GNCTD, Mr. Dayan Krishnan, Senior Advocate, Mr. N. Hariharan,
Senior Advocate, Mr. Vikas Pahwa, Senior Advocate; M.
Rajshekhar Rao, Senior Advocate, Dr. L.S. Chaudhary, Advocate,
Mr. Rajiv K. Garg, Advocate, and Prof. (Dr.) G.S. Bajpai, Vice
Chancellor, NI.U Patiala and f-or‘mer Professor of Criminology and
Criminal Justice, National Law University, Delhi, Mr. Akshay
| Chowdhary and Ms. Anjali Agrawal, Law Researchers attached to
this Court. |
508. These petitions are disposed of. It is clarified that these. cases

have already been decided on merits.
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Annexure A

PROFORMA OF DETAILS TO BE COLLECTED DURING

INVESTIGATION

GENERAL INFORMATION

Sr. No.:

FIR/DD No.:

Police Stétion:

DETAILS OF INVESTIGATING OFFICER:

Name:

Rank:

Police Station:

DETAILS OF THE ACCUSED

Name

|

Complete
Residential

address

Complete
Permanent

address

Age

Contact No.(s)

Details of

Family

Meémber(s) and -

respective

Contact No. (s)

Occupational

details
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DETAILS OF PROOF OF IDENTIFICATION/PLACE OF RESIDENCE

Type of Number of Document Whether
Document photocopy
attached
Driving Licence Yes / No
Aadhaar Card Yes / No
PAN Card Yes /No -
Voter ID Yes / No
Passport Yes / No
Ration Card Yes / No
Bank Passbook Yes /No
Telephone Bill Yes / No
Electricity Bill Yes / No o

E- mail ID

ELECTRONIC MEDIA DETAILS OF THE ACCUSED

Facebook ID
and associated
email

Twitter ID and
associated
email

LinkedIn ID

and associated
email

WhatsApp
Number

Any other
social media .
account and its
rélevant details
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Annexure B
PROFORMA OF DETAILS TO BE FURNISHED BY THE
ACCUSFD AT THE TIME OF BAIL

Sr. No

FIR/DD/Case No.: ,
Police Station/Court:

(name) resident of (place) having

) S

been arrested or detained without warrant by the officer in charge of

police station (or having been brought before the Court of,

- ——

charged with the offence of ___and required to give security' for my attendance
before -such officer or Court on condition that I shall attend such officer or
Court on every day on which any trial is held with regard to such charge, and in
case of my making default herein, or being absconded or concealed rnyself and ,
[ fail to appear at a specific place and at a specified time, I bmd myself to get
my property/propertleq as mentioned herein, attached by the Court. I further
bmd myself to disclose any change in my residential address/permanent
address/ phone number/ mobile number/ other contact details to the officer in

charge of _ police station/Court.

DETAILS OF THE ACCUSED

address

Contact N 0.(s)

~chtzilils of—_

Complete
Residential

Complete
Permanent

address

R

Age

Family . , X
Member(s) and :
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St e A

respective
Contact No. (s
Occupational
details :
DETAILS OF PROOF OF .IDENTIFICATION/I’LACE OF RESIDENCE

Type of Details of Document. . Whether
Document , photocopy
attached

I
Driving Licence Yes / No

Aadhaar Card o

"PAN Card

Yes / No

Yes / No

Voter 1D ] Yes / No
Passport

"Ration Card

“Bank Passbook

Electricity Bill

ELECTRONIC DETAILS OF THE ACCUSED
F E- mail ID

- E-wall® |
Faccbook ID and
registercd email

1D o _

Twitter 1D and
registered email
1D

LinkedIn ID and
registered email
1D
WhatsApp
Number
Any other social
media account

and its relevant
) details B . _
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Annexure C

PROFORMA OF DETAILS REGARDING PUBLICATION
UNDER SECTION 82 CrPC o

Sr. No.:
FIR/DD/Case No.:
Police Station/Court:

DETAILS OF THE OFFICER ENTRUSTED WITH PUBLICATION
i

—

Designation

Contact No.(s)

DETAILS OF PERSON AGAINST WHOME PROCLAMAT ION IS TO
BE PUBLISHED - :

S

R

Name

Complete
Residential

address

Complete

Permanent

address

" Contact No.(s)

Details of
Family
Member(s) and
respective

Contact No. (s) |
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DETAILS OF THE PRO

CESS

S.No.

i

\

I —
Whether the reading out of the:

DETAIL |

DEYAIL
Whether the proclamation was read out

in a conspicuous place of the town or
village in which the person resides? If
not, give reasons.

e e

proclamation was recorded on video? If
not, give reasons.

| RESPONSE
Yes / No

I
Whether the video of the reading out of

the proclamation is attached with the
form? If not, give reasons.

| Whether the house or homestead in

which the person resides could be
identified? If not, give reasons.

Whether the house or homestead in
which the person resides was .
photographed? If not, give reasons,

Yes / No

Whether the photograph of the house or
homestead in which the person resides,

is attached with this form? If not, give -
reasons. ’

Yes / No

Whether the proclamation was affixed to
a conspicuous part of the house or
homestead in which the person resides?
If not, give reasons.

Yes / No

Whether the proclamation affixed to a
conspicuous part of the house or
homestead in which the person resides,
was photographed? If not, give reasons.

Yes / No
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Whether the photograph of the
proclamation affixed to a conspicuous
part of the house or homestead in which
the person resides, is attached with this
form? If not, give reasons.

———
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