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Sir/Madam,

am,  directed to forward herewith for immediate compliance/necessary actifti-a-copy of
judgement/order dt. 28/06/2021 passed in the above noted case by Hon'ble IVin . Ju_si!c^
J.R. iViidha of this Court.

Other necessary directions are contained in the enclosed copy of order.
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charge dated 07.08.2013 passed by his Successor Judge Ms. Kiran BansaL
CMM (East), Karkardooma Courts, Delhi in Case FIR No. 174/2004, F.S.
Pandav Nagar, Delhi).

In re; . '

Sh. Tarimay Kumar

Versus

..Petitioner

V-he State (Govt. ofNCT of Delhi) R;:SDonv

FIR No. 174/20G4

U/S 279/338 IPG

P.S, Pandav Nagssr

MEMO OF PARTIES

Sh, Tapmay Kumar
S/o Sh.. S.P. Sampath Kumar,
R/oA-36/i,GaliNvlO,
West Vinod Na.ga.r,
Delhi-110091

Versus

.  i
' •' ..T • •

- .1 t -U'. I, 1

The State (Govt, of NCl^ ef Delhi'

■  t .

New Delhi

2 id 0.2013

/ - /
.  .Resnondeut

(Dr. L.S. Chaudhary) Advocate
Counsel for the petitioner

496, Lawyer's Chambers,
Delhi High Court,
New Delhi - i 10005

Tele. No. 9810365565



r 1 M

%■

THE xH COURT OF. DELHI AT NEW DELHI
Date of Decision: 28"' June, 2021

CRL.M.C. 5328/2013

SIJNIL TYAGI . ■ • ■ • •
Through: Mr. Ajaymder Sangwan,

Mr. Raj Kumar Sharma,
Mr. Arun Rathi and
Mr. Summinder Paswan,
Advocates

versus

GOVT OF NGT OF^ DELHI & ANR
Through:

CRI..M.C. 4438/2013

4WNMAY KUMAR "
Through:

versus

Respondents
Ms. Nandita Rao, ASG (Grl.)
with Ms. Gayatri Virmani and
Mr. Amit Peswani, Advocates
Mr. Rajsheldaar Rao, Senior
Advocate as Ainicus Curias
with Ms. Aanchal Tikmani,
Advocate

Mr. Vikas Pahwa, Senior
Advocatc. with ,as Amicus
Curias with Ms. Raavi
Sharma, Advocate
Mr. Nikhil Goel, SPP with
Mr. Vinay Mathew, Advocate

Petitioner ■
L. S. Ghaudhary,

Advocate with Mr. Ajay
Ghaudhary, Mr Vishesh
Kumar, Mr. Parambir Singh,
Mr. Anurag Singh lomar and
Mr. Vcercsh Ghoudhary,
Advocates

STATE
Respondent
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for reshaping the lav is influenced by the principles of%Z and ffatural Justice, as effective agencies of
growth The ideal State is when the rules of law satisfy .
the requirements of justice and the gap between th^two ,

■  is bridged. It is this attempt to bridge the gap which
occasions the development of New Jurisprudence

The existence of some gap between law and
iustice is recognized by the existing law itself This is
the reason for the recognition "fj"'"'"''"'P^Yof OvU
court by express provision made in the Code of Civil
Zcedure and the Code of Criminal Procedure., The
Constitution of India by Article 142 ̂ Vresslyconfyn
on the Supreme Court plenary ^ f
complete justice in any cause or matter before d Such
DOwer in the court of last resort is recognition f
principle that in the justice delivery system, at the end
point attempt must be made to do complete justice in
Ze y cau e. if that result cannot be achieved, by
Zovisions of the enacted law. These powers are m
addition to the discretionary powers of courts m certain
areas where rigidity is considered ,
equitable reliefs and Article 226 of the Constitution. ...

2  The petitioners in both tlrese eases were declared as
Proclaimed Offenders withont following due process of law. In
CRL. A. 5328/2013, the learned Magistrate declared the petitionei as
a proclaimed offender without satisfying himself as to the factum of
service of notice upon the petitioner as respondent no. 2 was unable
to furnish the complete address of the petitioner and the notices were
not sent to the petitioner at the correct address. All addresses
furnished by the respondent were found to be incorrect. In CRL. M.'
C. 4438/2013, the petitioner was declared 'A proclaimed ojjender but
he was' never served any summons/warrants. Vide judgment dated

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013
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Through: Ms. Nandita Rao, ASC (Cfl.)
with Ms. Gayatri Virmani and
Mr. Amit Peswani, Advocates
Mr. • Rajsheldiar Rao, Senior
Advocate as Afiiicus Curicie
with Ms. AanchaL likmani.
Advocate

Mr. Vikas Pahwa, Senior
Advocate with as Amicus
Ciiriae with Ms. Raavi
Sharma, Advocate

Mr. Niidiil Goel, SPP with
Mr. Vinay Mathew, Advocate

COl^AM-:

•BLE MR. JUSTICE J.R. MIDHA
■T TT ID G M E N T (ORAL)

1. The requirements of justice give an occasion for the
development of new dimension of justice by evolving juristic
principles for doing complete justice according to the current needs
of the Society, 'fhe quest for justice in the process of adminisfation
of justice occasions fhe evolution of new dimensions of the justice. ;
J.S. Verma, J., in his Article ''New Dimensions of Justice", (1997)
3 see J-3 observed that:

" Justice is the ideal to be achieved by Law. Justice is
the goal of law. Law is a 'set of general^ rules applied in
the administration of justice. Justice is in a cause on
ahplication of law to a particular case. Jurisprudence is
the philosophy of law. Jurisprudence cxnd Law have
ultimately to be tested on the anvil of administration oj
justice. 'Law as it is ', may fall short of'Law as U oug
to be' for doing complete justice in a cause. The gap
between the two may be described as the field covered
by Morality. There-is no doubt that the development oj
the law is influenced by morals. The infusion of morality ^

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 Pcige 2 of 185
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iSf« ̂ Iflisiry, 2021, this Court allowed the both petitions and quashed
ilib impugned orders declaring the petitioners as ^'Proclaimed
ij/jthders

td During the course of the hearing dated 2f' November, 2013,
lb Ijopal Subramaniam, learned senior counsel present in Court m
some other case pointed out that the orders under Section 82 of the
Code of Criminal Procedure (hereinafter referred to as CrPC or the .
Code) were passed in a routine manner and guidelines are necessary
to ensure that orders under Sections 82 and 83 CrPC are passed after
following due process of law. It was suggested that guidelines be
laid down by this Court in this legaid.
4, Vide order dated OV" March, 2014, Mr. Surinder S. Rathi,
Registrar, Delhi High Court, who was then posted in Delhi State
],egal Services Authority (DSLSA) and had done extensive research
on the subject, was requested to submit his research papers. Mr.
Rathi submitted his research papers along with the draft of the
suggested guidelines. As the matter progressed, Mr. Rathi submitted
his Erst report which was considered by Delhi Police as well as C
and after thorough deliberations, he submitted his Final Report
before this Court. Mr. Rathi in his report has dealt with the

" provisions relating to the declaration of a Proclaimed Offendei at the
stage of investigation as well as trial and post conviction. Mr.
Sunnder S. Rathi has also shared a Research Paper titled 'Unified
Criminal lustice System (UCJS)'. UCJS aims at achieving a unified
digitization of criminal investigation system right from the stage of
registration of FIR and investigation till up to trial and appeal along

CRLMC. 532S/2013 & CJU..M.C. 4433/2013 P'g' "



with seamless exchange of data between duty holders Including
Police, Jiidieiary, Prisons, Prosecution, Forenslcs, Legal Services
and others, at all stages.

5. Mr. Dayan Kudshnan, Mi". N. Llariharan, Mr. Vikas Pahwa, Mr.
RajsheUiar Rao, Senior Advocates; Mr. Surinder S. Rathi, OSD:
cum-Registrar, Delhi High Court; Mr. Rajiv K. Garg, Advocate and
Prof. (Dr.) G.S. Bajpai, Vice Chancellor. Rajiv Gandhi National Law
University, Patlala (former Professor of Criminology and Criminal
Justice, National I.aw University, Delhi) assisted this Court as amici
curiae and submitted valuable suggestions to assist this Court in
framing the guidelines.

6. Vide order dated 2l" November, 2014, this. Court directed
Delhi Police as well as CBI to file the status reports with respect to
tire Proclaimed Offenders. Delhi Police and CBI have filed their
respective status reports. AsjieLfh^jiatasreEO^^
1V ssI r^-rnns have becii deelaredPgZofajB^^
nnnn Proclaimed offenders were accuseiLof heinous crimes,^
reoards to DBI 120 nefsons were declared as Proclaimed persomjs

riu nanemhcr. 2014 out of wMchUMitee^^

193 Absf-nndcrs were arrested.

7, Vide order dated 3 H July, 2019, Delhi police and CBI were
directed to file fresh status reports. As per the fresh status reports of
the Delhi Police, number o{ Proclaimed persons have increased to
26,532 as on 3U' September, 2019 out of which 3826 Proclaimed
offenders have been arrested, prosecution has been launched against
1601 Proclaimed offenders and properties of 28 Proclaimed

CRL.M.C. S32S/20/3 tS CRL.M.C. 443)01)13



offenders have been attached. As regards CBI, further 793 accused
persons have been declared as Proclaimed offenders between 01
Januai7. 2015 to 31" October. 2019 out of which only "AS
Proclaimed offenders have been- aiTested. properties of '21
Proclaimed offenders have been attached and prosecution has been
launched-against 2 Proclaimed Offenders under Section 174A IPG.
8, Vide judgment dated 07"' January, 2021, this Court directed
Delhi Police as well as CBI to constitute an Internal Committee to
formulate the suggestions with respect to the Proclaimed Officer.
Delhi Police as well as CBI have complied with the orders and have
submitted tlieir reports contouring their suggestions with respect to
Proclaimed Offender.

9, -rm. ro.iri is of the viegLihaLfellarii^^
P.ncloimed Offen&r leadsttLaieri^^

TPC which is nuni,-'^°'hle for a period upto 3 oi 7 years. It affects
life .Ud liberty of a pejaonundeLArtjcle^J^^

.nd it is necessai-v toajsuiejiarthe^^

g3 CrPC is not Issued injjmitineJBaB^^

1,.., Followed. The secjMiBlE2rtaB!^^

-  a... K..U declared as a

.....Ve- .11 reasonable effortetoiffl^^

well a.s launchprosccutjonunder Section 174AIPG.

10. This Court considers It necessary to issue directions m this
regai-d in exercise of inherent powers under Section 482 CrPC read
with Section 483 CrPC and Article 227 of the Constitution. Section
482 of the Code of Criminal Procedure empowers this Court to make

CRLM.C. 5328/2013 & CRl-M.C 443S/2013 T



§«h; Sacrs as may be necessary to secure the ends of justice in
Sittilse of the inherent powers. Section 483 of the Code of
Criminal Procedure, 1973 casts a duty upon every High Court to
exercise Its continuous superintendence over the Trial Courts to
ensure that there Is an expeditious and proper disposal of cases.
Article 227 of the Constitution also confers on this Court the power
of superintendence over all subordinate courts in relation to which it
exercises jurisdiction. The paramount consideration behind vesting
such wide power of superintendence in tills Court is to keep the path
of justice clear of obstructions which might Impede it. It is , the
salutaiy duty of this Court to prevent tlie abuse of the process,
miscarriage of justice and to correct the iiTOgularities in the judicial
process.

<i,.hmissinns of My. "

Curicic

11. One of the fundamental foundations of criminal justice system
in India is that the accused of an offence has to be present during the
entire process of the criminal trial. The concept of e^-parte trial Is
alien to the Indian legal system as well as the fundamentals of a fan-
trial enshrined in Article 21 of the -Constitution of India. The
presence of the accused is necessary both for the framing of the
charge and for recording of evidence during the trial. ■
12. The Criminal Procedure provides different kinds of processes
for appearance of accused/suspect which are both compulsive and
non-compulsive, as detailed hereinafter. These processes are used by
Courts and Police for seeking the presence of the accused before it

CRL.M.C. 532S/20t3 & CBL.M.C. 4433/21113 7»/'S5



the trial. Over the years, -two peculiar problems have arisen

#|il-Sning these compulsive processes. On one hand, people are
'^i&&s^lfroclaimed offenders without proper service of summons or

ilWhliLidn of warrants. On the other hand, a large number of people

iiave been declared proclaimed offenders ensure that their trials

are indefmitelv delaved.

13. There is an urgent need to balance the interests of the society

on one hand to ensure that these Proclaimed offenders are bought to

book, and the interests of accused on the other hand that they do not

have to face the indignity of being declared a proclaimed offender

without having known about the factuni of issuance of summons or

execution of warrants against them by a Court of law. It is

respectfully submitted that it is imperative, therefore that the court

issues guidelines to ensure that a proper procedure is put in place

with the use of modern technology to achieve the above.

14. Chapter VI of the Code of Criminal Procedure provides for
'processes to compel appearance: Chapter VI of the Code is
divided into four parts;

Part A - Summons ( Sections 60 - 69)

Part B - Warrant of Arrest (Sections 70-81)

Part C - Proclamation & Attachment (Sections 82-86)

Part D - Other rules regarding processes (Sections 87 - 90)

15. Part - C of Chapter VI of the Code relates to coercive

measures which can be employed by the Court to apprehend a

person in respect of whom a warrant of arrest has been issued under
Section 73 of the Code.

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 8 of 185



16. Once the Court is satisfied that any person against whorii a
warrant has been issued by it, has absconded or is concealing himself
so that such warrant cannot be executed, then the Court can issue a
proclamation against such person and the said proclamation needs to
be duly published in some conspicuous part of (a) the town or viltage
where such person ordinarily resides, (b) house or homestead in
which such person ordinaidly resides or to some conspicuous part of
such town or village, and (c) of the Comf-house. Additionally, if the
Court seems fit, a copy of the proclamation shall be published in a
dally newspaper circulating in the place in which such person '
ordinarily resides.

17. For issuance of a proclamation under Section 82 of the Code,
it is necessary that the Court has to be satisfied on the basis of
material that a person despite having knowledge of proceeding is
avoiding the process issued. The Madras High Court in Nachi
Exports V. Thiruvengadam & Sons, 2008 CrIJ (NOC) 278 (Mad.)
held that the concerned Court should consider factors such as "the
accused was well aware of the NEW of arrest, issued against him.
and also regarding the efforts taken by the officer concerned for its
execution, and that obviously the accused was evading arrest, by
adopting foul play or tactful means.

18. Under Section 82(3) of tire Code, once a proclamation is
issued by the Court in accordance witlr Section 82(2)(i) of the Code,
a statement by the Court issuing proclamation to the effect that the
proclamation was duly published shall be treated as conclusive
evidence that the proclamation was published on .such date. tJnder

CRL.M.C. 532S/2013 d CRL.M.C. 4438/2t)U



VIion 82(4), in respect of specified offences, thirty days aftei
■jftiSiliion of the proclamation, the Court, after making such
Mi'iUiiv or inquiry as it thinlcs ft, can pronounce the person a
Wocfmmed offender and make a declaration to that effect. Under
Section 82(5) of the Code, the declaration under Section 82(4) that
such a' person is a proclaimed offender is also subject to Section
82(2) and 82(3).
19. Under Section 82 of the Code, the'Court is required to be
satisfied that the warrant eould not be exeeuted because the person-
has absconded or is concealing himself before issuing, a
proelamation, and also subsequently before declaring him to be a
proclaimed offender. Similarly, by the virtue of Section 82(5),- the
concerned Court is required to, satisfy itself again at the stage of
declaration of a person as proclaimed offender under Section 82(4)
that the concerned accused has absconded or is concealing himself to
avoid the execution of the warrant or the proclamation.
20. The Court is empowered under Section 83 of the Code to
order attaehment of the movable and/or immovable properties of &e
Proclaimed person at any time after the issuance of the proclamation
under Section 82 of the Code.

. 21. Tho legislature by etraoting Section 174A IPC has further
penalised the nqn-appearance of a proclaimed offender.^ The very
basis of fair dial is threatened if an aceused/suspeet is declared as a
proclaimed offender without proper service, or if proclamations and
non-bailable warrants are issued in a routine manner. The extent of
the problem is evident from the fact that m Delhi, the statistics

'cRL.M.C.5S2Sr20!S&CRL.M.C. 4438/2013 - PageKlofns



provided by the Delhi Police reveal that as on date, there w^re
approximately 18,541 Proclaimed offenders in the city of Delhi, but
of which 6,000 Proclaimed offenders are accused of heinous crimes.
The CBI which is a much smaller organisation had 820 proclaimed
offenders pending for apprehension as on 31'^ December, 2014, and
only a total of 184 Proclaimed offenders and 193 absconders had
been arrested in the past three years. As on 31'^ December, .2013,
there were 1,540 cases between 2011 and 2013 where an offence
under Section 174A IPG was invoked by the authorities ^
22. The legislature seeing the growing number of Proclaimed
offenders inserted Section 174A IPG by way of Glause 44 of the
GrPG. (Amendment) Act, 2005 (25 of 2005) which was brought into
force w.e.f. 23''' June, 2006 vide Notification No. SO 923(E) dated
2D' June, 2006, hoping that it would be a deterrent for persons
fleeing from justice. However, merely making it a penal offence
does not seem to have solved the problem in as much as the number
of Proclaimed offenders, as is evident from statistics of Delhi, seem
to have only increased post 2006 when the Section was brought into
force.

23. Section 174A IPG penalizes the non-appearance of a person as
required by a proclamation published under. In case of non-
appearance consequent to a proclamation under Section 82(1) of the
Code for a term up to three ycars/fine/both and m case of a
declaration under Section 82(4) of the Code (in respect of offences
under Sections 302, 304, 364, 367, 382, 392, 393, 394, 395, 396,
397, 398, 399, 400, 402, 436, 449, 459 or 460 of the IPG-for a term

aU.M.C.5S2iS/2(ll3&CRL.M.C.443S/2013 PagelloflSS



years with fine.

ii conundrum being faced by this Court in respect of routine
ktisftknd declaration of proclamations is inevitably linked to the
bflkps preceding the issuance of proclamation such as improper
ikuance and execution of wairants. In Inder Mohan Goswami v.
~Si& of Uttaranchal, (2007) 12 SCC 1, the Supreme Court
highlighted that issuance of non-bailable warrants interferes with
personal liberty and the Courts should be extremely careful before
issuing non-bailable warrants. The Supreme Court fhrther held that
warrants, either bailable or non-bailable, should never be issued
without proper scrutiny of facts and complete application of mmd.
What has to be ensured is that the concerned person was made aware
about the legal process pending against him. The relevant portion of
the judgment in Mer Mohan Goswami (supra) is reproduced
hereinbelow;

HhP.riv and the ^

JO Civilised countries have recognised that liberty is
nrecious of all the human rights. The American Declai ation f
Independence, 1776. French Declaration
/thp nrizen 1789, Universal Declaration of human

Tights and the International Covenant of Civil and Pohtica
Ss mfall speak with one voice^Uberty is the natura
aid inalienable right of every human being.
2 i of our Constitution proclaims thai no one shall be dep, ived
of his liberty except in accordance with procedure prescribed
Iff he issuance of non-bailable warrants involves
interference with personal liberty. Arrest and imprisonmen
means deprivation of the most precious right of an
Therefore, the courts have to be extremely careful before
issuing non-bailable warrants.

CRLM.C. 5328/2013 & CRlM.C. 4438/2013 ^ ^



52. Just as liberty is precious for an individual so is the
interest of the society in maintaining law and order. Both are
extremely important for the survival of a civilised society.
-Sometimes in the larger interest of the public and the State it
becomes absolutely imperative to curtail freedom of an
individual for a certain period, only then the non-bailable
warrants should be issued..

When non-bailable warrants should.be issued
53. Non-bailable warrant shoidd be issued to .bring a person
to court when summons or bailable warrants wotdd -be
unlikely to have the desired residt. This could be when:
' ° it is reasonable to believe that the person will not
voluntarily appear in court; or ■

°  the police authorities are unable to find the person to seiwe
him with a summon; or

«= it is considered that the person could harm someone if not
placed into custody immediately, -
54. As far as possible, if the court is of the opinion that a
summon will suffice in getting the appearance of the accused
in.the court, the summon or the bailable warrants should be
preferred. The warrants either bailable or non-bailable
should never be issued without -proper scrutinv of facts and .
complete apylication of mind, due to the extremelv serious
consequences and ramifications which ensue on issuance of ,
warrants. The court must very carefully examine whether the

- criminal complaint or FIR has not been filed with an oblique
motive." -

•  ■ , (Emphasis supplied) \

25. In Raghuvansh Dewanchand Bhasin v. State of
Maharashtra, (2012) 9 S.CC 791, the Supreme Court issued the
following guidelines:

"28. However, before parting-with the judgment, we
feel that in order to prevent such a paradoxical
situation, we are faced with in the instant case, and to

-  check or obviate the possibility of misuse of an airest
warrant, in addition to the statutory and consftitutional
requirements to which reference has been made above,

CRL.M.C. 5328/2013;& CRL.M.C. 4438/2013 - Page 13:0f185



j ̂ _ "o jT..

,7 .unulr] hp. avvromat_e_Jo_Jssue_Jh^
^r>MinP.s to he adot2tedJlL^lL-^^'^ ^
hnllnhlP. warrants areJssuedbxJJl^^mr^ • .
28.1. All the High Court shall ensure that the
subordinate courts use printed and machine numbered
Form 2 for issuing warrant of arrest and each such
form, is duly accountedfoj,
28 2 Before authenticating, the court muF ensure that
complete particulars of the case are mentioned on the
warrant; -1/ .

28.3. The presiding Judge of the Court (or responsible
officer specially authorised for the purpose in case of
HHh Courts) issuing the warrant should put his full and
legible signatures on the process, also ensuring that
Court seal bearing complete particulars of the Court is
prominently endorsed thereon, ^
28 4 The court must ensure that warrant is directed to
a 'particular police officer (or authority) and, unless
intended to be open-ended, it must be returnable
whether executed or unexecuted, on or before the date
specified therein; ■ ' n r,
28 5 Every court must maintain a register (in
format given below at p. 804), in which each warrant of
arrest issued must be entered chronologically and the
serial number of such entry reflected on the top right
hand of the process; _ w ■ ^
28.6. No warrant of arrest shall be issued without being
entered in the register mentioned above and the court
cbncerned shall periodically check/monitor the same to
confirm that every such process is always returned to
the court with due report and placed on the record of
the case concerned; _ o o ̂  '
28 7 A register similar to the one in para 28. j supra
shall be maintained at the police station concerned. The
Station House Officer of the police station
shall ensure that each warrant of arrest issued by e
court, when received is duly entered in the said register

CKL.M.C. ssisnms i CRLM.C. 443S/20I} '■■•S' "f"'



;-f
■•'. >>
v.::

;  i|i is-formally entrusted to a responsible officer for
W^d^CUtiOTlj '

■ . 11.5. Ordinarily, the courts should not give a long time
. Mr return or execution of warrants, as experience has

f - ^ V. V||ow« that warrants are prone to misuse if they remain
'  . X- • fif control of executing agencies for long;
'■ - • '3 k P. On the date fixed for the return of the warrant, the

" "'''''-'cowt must insist upon a compliance rept^t on the
-  action taken thereon by the Station House Officer of the

police station concerned or the officer in charge of t e
agency concerned; u ,i
28° 10 The report on such warrants must be clear,
cogent and legible and dulyforwarded by a superior
police officer, so as to facilitate fixing of responsibility
in case of misuse; . ■ i. - u
28 11 In the event of warrant for execution beyond
jurisdiction of the court issuing it, procedure laid down
in Sections 78 and 79 of the Code must be strictly and
scrupulously followed; and
28 12 In the event of cancellation of the arrest warrant
by the court, the order cancelling warrant shall be
recorded in the case-file and the register maintained. A
copy thereof shall be sent to the authority concerned-  requiring the process to be returned unexecuted
forthwith. The date of receipt of the unexecuted wai i an

-  will be entered in the aforesaid registers. A copy of such
order shall also be supplied to the accused.
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26. The Supreme Court and different High Courts have repeatedly
sought to, address the issue of routine issuance of wainants m Vikas
V. State of Rajasthan, (2014) 3 SCC 321; Mani Shandly v. State,
(2008) 102 DRJ 578; G. Sagar Siiri v. State, (2003) 106 DLF 439;
Washeshar Nath Chadha v. State, .(1992) 47 DLl 152; V.GJL
Senthilnaihan v. The Director General of Police, Tamil Nadu
Police Headquarters, (2009) 3 MWN (Cri) 246, and M/s Jeevan
Emu Care Indian (P) Limited v..The State of Tamil Nadu, (2015) 3
MWN (Cri) 88.

Sum^estions fo- of Warrants during the Investigation

27. Investigating Officer may apply to a Magistrate for issuance
of warrant of arrest where the offence is cognizable and the
accused/suspect is evading his arrest.

28. While applying for a warrant, the Investigating Officer must
show the efforts made for arresting the accused/suspect.

29. ■ Investigating Officer shall show that the accused/suspect is .
ordinarily residing at the specific address and that now the
accused/suspect is not available at that address due to his deliberate
intention to avoid custody in the case in question.

30. No warrant shall be issued against an accused/suspect on the
ground of unavailability.

31. Investigating Officer must show that m his opinion
interrogation of the accused/suspect is necessary for the just and fair
investigation of the offence(s) in question.
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it: ■ Ita prayers shall be■-endorsed by the SHOs and Asst.
PF/diiel' well with declaration that they are satisfied that it is a
fit case for issuance of non-bailable warrants.

Sii2sesiions in Respect of Process of Issuance of Proclamation

durinfi the Investisation -

33. . No proclamation shall be issued by a Court qua ,an
accused/suspect unless the Police Officer has categorically stated;in
writing that there exists grounds for arrest.
34. No proclamation shall be issued by a Court qua an
accused/suspect unless the jurisdictional Assistant Commissionei of
Police ratifies in writing that service has been effected and yet the
accused/suspect is evading service.

35. " No proclamation shall be issued by a Court qua an
accused/suspect unless the Court records prima/acie satisfaction to
the effect, that the accused/suspect has been duly served with a
notice/warrant or is satisfied that the accused/suspect has absconded
or is concealing himself so that such warrant cannot be executed.
36. No proclamation shall be issued by a Court qua
accused/suspect merely on the ground that the accused/suspect is not
available to the Investigating Officer or the concerned police official
for the purpose of joining the investigation.
Measures to Enhance the Efficiency and Accwacy in Execution of
Warrants and/or Execution of Proclamations

37. • The Investigating Officer or the SHO, shall ensure that they "
shall personally or through one of their Sub-ordinate official visit the
address.^" disclosed by the accused/suspect so as to check its
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UP or while seeking a warrant of arrest from tlf-.correctness before oi wiiilc seenuib a ' .

Court. i .

38, The Investigating Officer or the SHO shall record in the case ■
diary the name of at least'two respectable persons of the locality of
accused/suspect with their contact details like addresses and
telephone numbers who ratlrfes that the address ^ of the
accused/suspect mentioned In the applications for seelcmg warrant of
arrest of the accused/suspect Is correct and complete. Photocopies of
any identity proofs and a photograph of such witnesses shall also- be
procured by the concerned police officials. For this purpose, a
photograph taken by the concerned police official shall be sufficient
and the witness will not be reqiiired to the police station of the
photograph.
39 The investigating Officer or the SHO must ascertain the
additional addresses of the accused/suspect, permanent or the native
place address. In the event that the addresses mentioned are located
in other jurisdictions/States, the same shall be sought to be verified
thi'ough a subordinate or by any |ther means through the local police
authorities of the address disclosed.
40. The Investigation Officef or the SHO should ascertain mobile,
landllne connections, Identity cards Issued in the naine of the
accused, email address.

41. The Investigating Officer or the SHO shall take photographs
of the dwelling unit of the accpsed/suspect which is claimed to be

■  the address of the accused/suspect and append the same with the

CRL.M.C. 5328/2013 & CRJ^M.C. 4438/2013
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application for issuance of warrants and initiation of proceedings
under Section 82/83 of the Code.

42. The Investigation Officer or the SHO shall ascertain the 30b
profile of the accused/suspect and shall obtain his complete addfess
of his place of work. In cases of private complaint, the complainant
shall share all the addresses known and file a documentary proof of
the mentioned addresses.

43. The data of the proclaimed offenders in cases involving the
Delhi Police is available on ZIPNET and should be made accessible
to the public. ' " .
44. Where the service is required to be undertaken in a foreign
jurisdiction, the Trial Courts must issue a warrant, and subsequently
a proclamation, only upon being satisfied that the summons has not
been able to be served in spite of following the procedure prescribed
under the relevant statute of the country where it is sought to be
served.

^.,cra^.tlnns of Dr. L.S. (lioudhaiy, Advocate

45. The photograph, 'telephone/ Mobile No./ Email Id
Aadhaar Card details of the accused should be collected by the
Investigating Officer at the time pf arresl/FIR.
46. The Investigating Officer should produce the accused before
the Court at the time of filing the chargesheet.
47. In proceedings under Sections 82/83 CrPC, the Investigating
Olficer should take the photographs of the place where he visited to
serve summons/ warrants with the date and time.

CRLM.C. 5328/2013 & CRI..M.C. 4438/2013



48. The publication of the proclamation uridei Sections 82/83
CrPC in the newspaper should be mandatory of the newspaper
agency and copy of that newspaper be sent by post to the address of
tire accused as Is being done in Civil matters under Order 5 Rule 10
of CPC-. The report of processes under Sections 82/83 CrPC should
be made by SHO himself. The statement of the process server should
be recorded by the Magistrate.

.^f.ihmissions^f^''- riariharnn, Srmor Advocate as Amicus
Curiae . ■

49. The expression "Proclaimed Offender" meludes any person
proclaiiried as. an offender by any Cotirt of authority in. any temtoiy
in India to whieh this Code does not extend, in respect of any act
which if committed in the territories to which this Code extends,
would -be an offence punishable under any of the Sections of the
Indian Penal Code, namely, 302, 304, 382, 392 to 399 (both
inclusive), 402, 435, 436, 449, 450 and 457 to 460 (both inclusive). ■
50 ■ If any Court has a reason to believe that any person against
whom a warrant of arrest has been issued by it, has absconded or Is
concealing himself so tliat such warrant cannot be executed, , such
Court may publish a written proclamation requiring him to appear at
a specified place and at a specified time not less than 30 days fionr
the date of publishing such proclamation.

51. hWhere a proclamation published is in respect of a person
accused of certain specified heinous offences Court may pronounce
him a 'Proclaimed offender' and make a declaration-to that effect
under Section 82 CrPC. : '
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52. The priraai-y responsibility for securing the arrest of a
proclaimed offender is of the local police o f the station under whose
jurisdiction the accused is a resident. A jtroutoimcrf offender can be
arrested by any police officer without any order from a Magistrate
and without a warrant. Any private person can also arrest' a
proclaimed offender and hand him over witlrout unnecessary delay
to a police officer.

53.. A list Is hung up on the office of each police station and a
duplicate is displayed on the police station notice boar'd. of all
proclaimed offenders who are absconding in cases registered in.the
home police station or in cases registered in other police stations.
54. In Lavesh v. State (NCT of Delhi), (2012) 8 SCC 730, the
Supreme Court held that anticipatory bail should be not given to an
accused who has been declai'ed as an absconder and not cooperated
with the investigation. An absconder or a Proclaimed Offender m
terms of Section 82 CrPC is not'entitled to the relief of anticipatory

\

5 5. The names of all such Proclaimed Offenders are entered m the
Police Station Register No.lO (Surveillance Register). The CRO
Branch of the SP Office malntaitis a register of Proclaimed
Offenders in two parts. It contains the names of all residents of the
home dlsti'ict. The names should be entered according to the police
station of which the Proclaimed Offenders are resident. It further

■  contains the names of all offenders proclaimed in but not resident of
the district.
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56. The Superintendent of Poliee periodically revises the listTf ,
proclaimed offenders and the name of persons accused of trivial
offence or concerned in cases where from lapse of time, no sufficient
evidence is on record of is procurable, are omitted after consultation
with the District Magistrate and the SP of the district in which such
person was proclaimed. Whenever a proclaimed offender is arrested,
intimation is sent to the police station and district of which he was a
resident so that his name can be struck of the registei/list of
proclaimed offenders.

57. Every member of the village panchayat, chowkidar of the
officer employed in connection with the affairs of the village and
every person residing in the village must communicate to the nearest
magistrate/police station of any person whom -he Icnows or
reasonably suspects to be a proclaimed offender. As soon as a police
station receives intimation of the proclamation of a resident of its
jurisdiction, the sarpanch and chowkidaar of the village where the
proclaimed offender resides or has relatives or friends that he is
likely to visit, are informed about the same.

58. Whoever Imowingly harbours a proclaimed offender to
prevent his apprehension is liable to be punished under Section 216
IPG with imprisonment upto 7 years in certain eases. Ihe Court
issuing a proclamation may order the' attachment of any property
belonging to the proclaimed person in order to compel his
appearance before the Court under Section 83 CrPC.
59. Die Court pronounces an absconder as a Proclaimed offender

is accused of any of the following offences: Murder; Culpable
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homicide not amounting to murder; Kidnapping or abducting'm ..
order to murder; Kidnapping or abducting in order to-subject person, t
to grievous hurt, slavery etc.; Coiimiitting. theft after making-
preparation for death, hurt or restraint in order to commit the theft; .
committing robbery or attempting to do so; causing hurt-m
committing robbery; committing dacoity/dacoity with, murder;
committing robbery/dacoity with attempt to cause death or grievous
hurt;'attempting to commit robbery/dacoity when anned with deadly
weapon; preparing to commit or assembling to commit dacoity; or
belonging to a gang of dacoits; Causing mischief by fire or explosive
substance, with intent to .destroy house, etc; Committing house-
trespass in order to commit offence punishable with death; causing .
"orievous hurt/death while committ-ing lurking house-trespass or
house-brealdng; being member of -group that causes grievous

' hurt/death - while ■ committing lurking house-trespass oi house,
breaking.by night. - •

' 60^ ■■ If during^the course of investigation of a case sufficient
" evidence'justifying the arrest of an accused is collected but the
■accused is found evading arrest, a warrant-of amest should be
■obtained immediately and the Investigating Officer should make a
possible efforts to trace the whereabouts of the accused.
61 In State of MaHamshtra v. Dawood Ibmhim-Kaskae, 1997

,  - (2) Crimes 92 (SC), the Supreme Court held that a warrant of arrest
■  can be issuedby the Court against. a person, who Is accused of a non-

■ ' bailable-offence and is evading arrest. Enquiries should be made
-V ftom his-relatives, friends .and other persons who are likely to be

CRl.M.C.S32S/2(}I3& CRt..0.C MS/2013 .



aware of his movements and they should all be warned agaijtS|
harbouring him.

62 If the aecused eontinues to evade arrest and the warrant cannot
be exeeuted, the PoUee Officer entrusted with the execution of the
warrant should be produced before, the Magistrate to give evtdence
to the effect that the warrant could not be, executed. The Magistrate
should then be requested to issue proclamation under Section-82
CrPC and attachment of property order under Section 83 CrPC.
Proceedings under Sections 82 and 83 CrPC should be completed ,
expeditiously.

63. Section 82 CrPC lays down that if the Court is satisfied that
such circumstances exist, the Court will give a time period of 30
days from the date of proclamation within which the person has to
appear before the Court. The issuance of warrant is prerequisite for
an order of proclamation.

64 Without having the authority to issue a warrant, a Court
cannot issue any order of proclamation. These seemingly harsh
measures are important as financial sanctions compel the person to
come to the Court.

65. Before an order of proclamation is issued, the Court must
ensure that it has the reasons for issuing such an ordei. An older of
proclamation without sufficient cause would be illegal and therefore,
any consequent action arising out of that order like attachment would
be deemed illegal as well. Therefore, much turns on the raet that
whether the Court is satisfied that the person has absconded or is
concealing himself is justified or not.
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66. The amendment to the CrPC- in 2005 also brought in a few
changes with regard to the order of proclamation. A new subsectmn
(4) was added to Section 82 which mandated that when a person
accused of an offence punishable by certain Sections, including
Section 302, fails to appear within the specified time, and place as
given, by the order -of proclamation, he would be declared a
proclaimed offender.

67. Section 174A was included in the IPC .by 2005 amendment
which stipulated a punishment of a maximum of three years with or
without fine in case of proclamation Issued under Section 82(1)
CrPC and a maximum of seven years with fine in case of Proclaimed
offender.

68. Sections 83 to 86 CrPC deal with attachment and the effects
arising thereof. Section 83 CrPC empowers the Court to attach the
property of any person concerned against whom a proclamation has
been.issued. Therefore, an order of attachment can only be made
after an order of proclamation has been issued for justifiable reasons.
This is in direct contrast to the Old Code where the attachment order
could be issued at any time, even- simultaneously with the order of
proclamation.

69. Even in the present CrPC, the attachment order can be made
simultaneously with a proclamation _ order on two exceptional
occasions: one, when the. property is about to be disposed of and
two, the propeity is about to be removed from the local jurisdiction
of the Court. The Court can attach both moveable and immoveable
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property but a eurious wrangle arises when it comes to attaching
joirxt family property.

70 Section 84 CrPC relates to claims and objections regarding
attachments. If a person, other than the proclaimed person, has an
interest in the property to be attached, he may object to that
attachment within, six months. Section 85 talks about release of the
attached property on appearance of the proclaimed person within fee
specified time. Section 86 CrPC lays down the rule regarding appeal
from order rejecting application for restoration of attached properly.

N. Hariharan. SeMior Advneate as Amicus,
Ciiriae

71. The system of common law countries like USA, Canada, .and
Aush-alia provides for service by Private Process Server to serve the
papers on the opposite side. The reason one may decide^ to use
Private Process Seiver is that it is more effieient, effective and
minimises the hassle one has to undergo if the opposite side is
avoiding service.

72 In India, where the Courts and Administrative Staff are
already overburdened, it might be difficult for the Process Seivers to
devote the time or exercise due diligence necessary to. track and
serve opposite party which is trying to avoid service. The Private
Process Service would not only reduce the burden on the present

'  Process Servers but also ensure, feat persons, who remain un-served
for no fault of theirs, e.g. change of address or for some other reason
(unintentional) are not declared proclaimed offenders.
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73. The Process Server may be directed to file an affid|v|
disclosing the date, time and mode of service, the attempts made id
seive and identify the accused. The affidavit shonld specifically
reflect that due diligence was exercised m serving the process and
service was not effected in a mechanieai manner. .

74. The filing of the affidavit would instil a sense ■ of
accountability in the process server and make them acknowledge the
fact that in case they failed to exorcise due diligence, they would be
held responsible. It will act as a safety check to avoid the possibility
of tempering with the process of service or influeneing process
server.

75. The affidavit of the process server should include the date,
time and mode of service. If the accused could not be served, the
attempts be made to identify and serve the accused.
76. Search on the popular soeial networking sites where people
often list their name, location and other information would be very
useful in tracing the accused.

77. The particulars of the friends and relatives of the accused be
furnished to the process server to enable him to trace out, tlie
accused.

78. Linking police promotions to the number of proclaimed
offenders they nab either exclusively or as an additional criterion to
the already existing scheme. This would help to motivate the police
officials. As an additional incentive, on nabbing a predetermined
number of proclaimed, offenders, a police officer should be
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rewarded. This seheme was launched in nine districts within'the

jurisdiction of IG, Jalandhar (Punjab) range.

79. A central data base of the proclaimed offenders be prepared

similar to the Crime and Criminal Tracking Network & System

(CCTNS) for sharing information between the state police With

respect to the proclaimed offenders. The data base shalHnclude the

details of Proclaimed offendersiobscoVidiQrs involved in cases

registered in branch and the details - of Proclaimed offendersl

absconders wanted in cases of other law enforcement agencies who

are residents of places within the jurisdiction of the branches and

likely to visit their home districts.

80. If accused is suspected to be abroad, a red corner notice may

be issued from INTEITPOL against him or if the accused, is

suspected to flee from the country, lookout notices/circulars may

also be issued.

81. The Ministry of External Affairs shall not issue passport

facilities to the absconding accused. The passport of such accused

should be revoked under Sections 6 and 10 of the Passport Act,

1967.

82. Periodical enquiries should be made about all the proclaimed

offenders and the result of such enquiries and effoils- should be

mentioned in the Dossier Module or register kept in the branches.

83. A special cell dedicated tracldng and apprehending

proclaimed offenders has become necessary.
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Submissions of Mr. Rajiv K. Gars, Advocate ;

84. Section 61 CrPC provides the manner in which summons 'arc

issued and Section 62 CrPC provides the manner in which the

summon issued should be served. It provides that eveiy summons-

shall be served by a police officer personally upon ■ the

person/accused by handing/delivering or tendering him one of the
duplicates of the summons and getting him to sign a receipt therefoie

on the back of the other duplicate.

85. The Investigating Officer who has filed the charge-sheet

against the accused has complete authority to serve the summons

upon the accused and the same can stall the whole criminal judicial
system by not serving the accused on the first instance and the
Criminal Courts take very casual view and grant various

opportunities and later as a matter of regular process fail to look at
the report of the service and the reasons thereof which is an
important aspect of the criminal justice system.

86. It is relevant to point out that Section 65 CrPC piovides for
the procedure when service cannot be effected-. Plowever, the
Criminal Courts do not take recourse to Section 65 CrPC which
provides that in case service cannot be affected under Sections 62,
63 or 64 CrPC, the serving officer shall affix the summons on some

conspicuous part of the house or homestead in which the person
summoned ordinarily resides; and the Court, after making such

inquiries, may declare that the summons has been duly served or
order fresh service in such manner as it considers proper by way of

publication.
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87. In "the usual course, the summons is never served despite that
Courts issue baiiabie warrants and direct the concerned officer to
execute the same and upon the failure to the same issue non-baiiabie
warrants.

88. iVIuitipie precautions could be taken whereby neithei - the
accused nor the prosecution could abuse the process looking the
grave consequences on either side i.e. prosecution as well to the
accused such as: service of summon shall be done by any inspector

and not just the I.O; the person affecting the service of summon shall
file an affidavit stating that the reason of non-service, the report

should be attested/endorsed by two the witnesses who shall confirm

the content of the said report; the serving officer shall also serve a

copy of the summons upon the RWA where such person is lesiding,
the 10 shall file an affidavit in support of the said report; to ensure

the above, the Court may issue another process; before issue of
warrants, the Court must be satisfied upon the report of the 10
supported/endorsed by the two witness and the RWA; "Fhe warrant
issued be marked to a police officer for execution and he shalf ensure
the execution thereof; only upon the report of the executing officer
that the accused upon whom the summons/warrant is to be executed
is evading service, having Icnowledge thereof and he has complied
with the entire procedure of service of summons and the court is
satisfied, only thereafter the court may issue the NBW; only upon
the service of the bailable warrant/NBW and upon failure of the
accused to appear before the court, or such person is absconding or
is concealing so that the warrant cannot be executed, the court may
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issue proclamation; the proclamation may be published in the locai

newspapers; the court before issuing a proclamation may be issued

notice to the RWA; the proclamation shall be affixed at some

conspicuous part of the house/office in which such person ordinarily

resides or to some conspicuous place of such town/village/area;

direct the SHO concerned of the area to personally serve such person

■and upon failure to effect service on such person, file an affidavit

supported by two witnesses preferably neighbours; try to have

telecast the factum of the NB W and proceedings under Section 82/83

CrPC; and thereafter only being satisfied after recording of the

statement of the lO/SHO , concerned issue the process of PO,

however, no PO be declared unless there is service of once of

summons/BW/NBW;

Suggestions ofMs. Sonla Mathur, Advocate for C.B.I

89. The copy of the proclamation order may be pasted on the

notice board of the offices of Self-Govemment bodies of the area

where the person resides.

90. The copy of the order shall be affixed on some conspicuous

part of the house or homestead in which such person ordinarily

resides.

91. In case accused is not available despite making best efforts,

the officer prepares a detailed report explaining efforts made by him

including the number of visits, the persons contacted and the result

of his enquiries.
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92. The officer records statements of persons from whom enquires

were made and such statements should make part of the case diary as

well as part of the report to be submitted to the court.'

93. The Court may consider the report of the officer and if

required, record the statement of the officer for its satisfaction 'that

despite sincere efforts, accused could not be arrested.

94. For its further satisfaction, the Court may order publication of

proclamation in more than one daily newspapers, circulated in- the

area of ordinary residence of the accused, his permanent residence

and his working place. Visual media and modern technology can

also be ordered to be used to enlarge the scope of such publication.

95. Prize money may be. declared for information/apprehension of

the accused.

96. The Court may order any other process or method to ensure

compliance of the provisions depending upon the nature of the case

and background of the accused.

97. Since non-appearance of accused in response to the

proclamation under Section 82 CrPC has been made a substantive

offence, the provisions of Section 174A IPC are required to be

invoked against absconding accused. When the accused fails to

appear before the court in response to the pioclamation issued under
Section 82(1) CrPC, within the period of 30 days from the date of

proclamation, or fails to appear at the specified place and time

required by the proclamation issued under Section 82(4) CrPC, he is

punishable with imprisonment for a term which may extend to three
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with fine or with both and imprisonment for a term which

iiia^' dXlond to seven years or with fine or both, respectively.
of Mr. Surmder.S.miLMD=om^^^

l.sh Court

Fw.rson declared as an ahsconder or proclaimed offenderWhen a

(PO)

98. The word ̂ absconded is not defined in the Code of Criminal
procedure. It occurs in other provisions of criminal law e.g. Sections
87 and 90(a) CrPC and Section 172 IPC. From the context and
object of these provisions an ahsconder may be said to be one who
intentionally makes' himself inaccessible to the processes of law.
I-Ience, it is not enough if it is shown that it was not possible to trace
him soon after the occurrence.

99. It has to be established that he was available at or- about the
time of the commission of the alleged offence and ceased to be
available.after the commission of the offence, before he can be
treated as an ahsconder. Similarly, it has to be established that there
is no immediate prospect of arresting the accused. Then the question
arises, whether it is enough if the material on record shows that these
conditions have been fulfilled or whether it is necessary that the
recording Court should explicitly state that it has so satisfied itself
before the deposition is actually recorded such jurisdictional facts
must be existing on this date of passing of the ordei.

100. When a person is hiding from his place of residence so as to
frustrate the execution of a warrant of arrest, he is said to have
absconded. A person may hide within his residence or outside away

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013
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from his residence. If a person conies to loiow about the issuance

a process against him or if he anticipates such a process and hidQS bi
quits the country, he is said to have absconded. It is settled legdi
proposition that when in order to evade the process of law a person

is hiding from (or even in) his place of residenee, he ,is said- to

abscond. A person is not said to abscond merely when he has gone to

a distant place before the ■ issuance of a warrant. Similarly, it is

necessary that the person is hiding himself and it is not sufficient that

the Police is unable to find him.

101. Normally, if a person fails to- appear before the Court even

after being served a summons, the Court issues a warrant of arrest.

Plowever, if the person absconds to avoid the aiTest, the drastic step

of proclamation for persons absconding needs to be taken, which is
described in Section 82 CrPC.

102. If the Court has reason to believe that a person has absconded

to avoid the execution of his arrest warrant, the Court may publish a

written proclamation requiring such person to appear before it at the

specified place and time.- The date and time of appearance must not

be less than thirty days from the date of proclamation.

103. Section 82(2) CrPC, the proclamation must be read in some

conspicuous place of the town or village in which the person resides.

It should also be affixed to some conspicuous part of the house in

which the person resides or to some conspicuous place of the town

or village. A copy of the same must also be affixed to some

conspicuous part of the Court house. The Court may also direct a

copy of the proclamation to be published in a daily newspaper
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circulating in the place is which such person ordinarily resides. _'nic

terms of Section 82 CrPC are mandatory and a proclamation cannOt
^.r -

be issued without first issuing a warrant of arrest. - ■%

104. Thbre are three stages when a person can be declared as g
* f

proclaimed offender namely during investigation; during trial and
post-conviction.

Durins Trial

105. The scenario of abscondance during trial stands on a different

footing, at least as compared to abscondance during investigation. In

this category, the accused has crossed the stage of joining of

investigation and he has been summoned by a Court as an accused to

face trial after recording a finding of existence of sufficient material

against him. By this time, cognizance of the offence is also taken by

the Magistrate/Sessions Courts under-Section 190 and 193 CrPC.

106. There can be two sub-categoiies. First category can be of

those who have not entered appearance in the trial even once. The

second category would contain those accused who stop appearing

during the course of trial after initially entering appearance and

furnishing the bail bond. In the first category, the Court has to ensure

that the address at which the accused is sought to be served is the

true and complete address of the accused. Many a times, either

deliberately or out of ignorance, the prosecuting agency,

complainant end up furnishing and incorrect and incomplete address

of the accused. Consequently, the Court is constrained to issue

processes at such address resulting in non-service and many a times.
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it leads up to issuance of proclamation against the accused as his las I:

known address. • ' ■

107. In the Second category, once the accused has entered
1

appearance and furnished bond not only his complete and con^ect

address is available with the Court but by entering appearance in the

trial accused comes to loiow of the pendency of the proceedings

, against him. His absence or abscondance, post his entering

appearance in the trial, is a circumstance which can be relied heavily

against the accused.

108. If the Trial has crossed stage of framing of charges then a

finding of existence of priina facie case is also available on record.

Now there is a duly executed and sworn Bail bond coupled with a

Surety bond to ensure regular appearance of the accused.

109. A new offence in the form of Section 219A IPG has been

introduced in the Penal Code w.e.f. 23'^ June, 2006 according to

which failure by a person released on bail or bond has been made a

penal offence.

110. This newly added offence is an addendum to Section 174A

IPG. Rather when looked upon together the newly amended Penal

Code provides that an offence stand committed not only for his non-

appearance on publication of a proclamation but also for non-

compliance of a Bail Bond furnished in a matter.

Siissesiions to he followed at the time of Arrest/Surrender in Court

111. The 10 or the SHO shall ensure that they shall personally or

through one of their Subordinate official visits the address disclosed

bv the accused so as to check its con-ectness before or after his arrest
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seeking his arrest warrants from the Courts. (Agreed by
( /•/' y; :^ , ■
] :iS:^ >The lO/SHO shall record in the case diary the name of at least

^  fSl tespectable persons of the locality of accused with their contact
details who will ratify that the address of the accused mentioned in

-  the arrest memo or the applications for seeking warrants of aiTest of
the accused is a correct and complete one and it does actually belong

to the accused. ■

113. The lO/SHO must ascertain the additional addresses of the

accused viz. the permanent or the native place address and if
addresses are located in other States, the same shall be verified

through a subordinate or by any other means through the local police
of the address disclosed-. (Agreed by CBI)

114. The lO/SHO shall obtain documentary proof of the address

disclosed by the accused and append the same with the Chargesheet.
115. In case an accused is a tenant in the property, a copy of the

rent deed/rent receipt or a plain paper declaration by the landlord
■ would be a sufficient compliance of this requirement.

116. The lO/SHO shall take photographs of the dwelling unit of the
accused which is shown/claimed to be address of the accused.

117. The lO/SHO shall prepare a site plan of the residential
address of the accused so that it can be used as an aid while serving

the accused with any process issued by the Court or execution of
NBWs or u/s 82/83 CrPC processes. That in case the lO/SHO has an
internet facility at Police Station, he'shall take the help of printouts
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S{\ ii1!Bfhet maps like Google Maps so as to show the specific

lhl;iiijhiiiOf the house.

!  1 ffhe lO/SHO shall mandatorily ascertain the work profile/job

jirblllS of the accused and shall obtain his complete address and

■utiMiism Phis place of worlGemployer with other contact details.
119. The lO/SHO shall obtain a documentary proof of the place of

work and shall record it in the charge sheet as an address where due

service can be effected. Photograph of such work place and a

sitemap shall also be obtained.

120. In case the accused is found to be working in a

Govermnent/Private employment, the Head Office address of his

employer shall be obtained apart from requiring such Employer to

share with the Police/Court in case there is a change of place of

employment or termination or removal of accused from

employment.

121. At the time of arrest, the accused shall share names of at least

three blood relatives with their details like address and contact

numbers and the nature of relation preferably with documentary

proof who can be specifically contacted in case of issuance of any
coercive process against him. This would act as a safeguard to the
accused as in many instances accused ends up being declared a

Proclaimed offender despite not having any laiowledge. (Agreed by

CBI)

122. The arrests shall be made as per the amended updated arrest

memo as specified in the Principal Research Paper at Page Nos. 44

to 45. (Agreed by CBI)
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123. At the time of arrest or soon thereafter, it shall be' mandatorf

for the accused to submit at least two of the following documents aS

per Crirninal Manual 1980 of Bombay High Court, notification

No.P.0805/2010 dated 29"'My,.2010:- -

(i) Passport -

(ii) Pan Card Copy • . ■

(iii) Bank Passbook - .

(iv) - Credit card with photograph' '■
(v) Ration card . ^

(vi)' Electricity bill ■ _ ' '

(vii) . Landline telephone bill

(viii) Voteir I.D. Card issued by the Election Commission of
India •

(ix) Property Tax Register
.  , " (Agreed by CB1&DP)

124., In case of grant of bail, it shall be mandatorily for -every

accused and every surety as a condition for grant of bail that both the

accused °and the sureties must necessarily inform the police

authorities as well as the Court granting the baihabout the'change of

their residential address while the accused is on bail. The change of

. residential address should' be immediately intimated either by the

accused or by the sureties as the case may be'or by both with due

documentary proof. (Agreed by CBl & DP)

125. " The concerned area Magistrate/Court hearing the application

shall .-ensure that the above-guidelines have been duly complied with

by the police. (Agreed by CBP& DP): ; ' , " - _
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126. The concerned area Magistrate/Court hearing the Bajl

application shall ensure that the accused shares ail the above

particulars in addition to the particulars provided in the principal

research paper and various judgments of Delhi High.Court and

Supreme Court before the benefit of bail is granted to the accused.

(Agreed by CBI & DP)

127. In all Sessions Triable cases, it shall be made mandatory that

the accused surrenders his passport, with the lO/SITO. However, as

regards cases instituted on private complaints namely Section 138

N.I. Act etc., the situation tends to get a bit complicated in so far as a

private complaint is not expected to have the way with all to verify

the correctness of the address of the accused or furnish documentary

proo f \h.QiQof. (DP agreed)

Guidelines in such cases can be

128. In case of cases tried on private complaint, the complainant

shall share all the addresses known to him i.e. current/temporary/

permanent and workplace. (Agreed by CBI & DP)

129. In case of cases tried on private complaint, the complainant

shall file documentary proof of the address of the accused, if

available. (Agreed by CBI & DP)

130. Mandating the complainant to state on oath in his affidavit

that address mentioned by him in the complaint is true and complete

to the best of his laiowledge. (Agreed by CBI & DP)

131. The complainant shall also disclose additional addresses of the

relatives of the accused even though service at those addresses may
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® Sill hot be treated as due service upon the accused. (Agi:eed by
WWpp) ■ - . ■

Post entering of appearance by the accused, it shall be
iitfeatory to him to disclose" additional addresses other than those
4fiSdohed in complaint tofhe Court with address proof (Agreed by
CBl&DP)-

133. ,In complaint cases, accused shall furnish name, address,
relation and other details of three of his relatives for future
communications. However, service of summons to those addresses
may not, be treated as due service under Section 64 CrPC. (Agreed by
CBI&DP)

134. Since in a private complaint no arrest memo is prepared,
whether or not the Court is satisfied or bond is furnished at the time

■  of bail, it be mandated that the address of the accused and surety be
verified from the local police along with compliance of suggestions
already given, in the Principal Research Paper including obtaining
permanent and workplace address and in case of tenanted premises,
iQndincy docurnQTiX. (Agreed by CBI) ̂
135. Mandating Courts and Police to take on record photograph of
the accused and surety along with surety bond. (Agreed by CBI &
DP) '
136. Courts to ensure that the surety furnished by the accused is
either in blood relation or of a person who has effective control ovei
the accused. (Agreed by CBI & DP)
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137. In case the surety claimed to be employed at some placpj

verification of his address be done but verification of" his
employment be also carried out. (Agreed by CBI)

138. Absence of mechanism of service by additional modes like
registered post, e-mail, courier, SMS and like leaves scope for false
service reports by human agency. [NCT of Delhi information
Technology (Electronic Service Delivery) Rules, 2012j. (Agreed by
CBI & DP)

139. Furnishing of false reports by process servers/police officials,
absence of mechanism where process service/police official can be

mandated to pay up three visits at the address of the 'accused as in
Civil cases, no mandate to process server/Police official to submit

- affidavit of proper service in criminal matters when accused is in the
same district and no directive to Process Server/Police official to
photographed/video- graphed of the actual delivery of summons oi
affixation. (Agreed by CBI & DP)

140. Arrest/ Court Sun-ender Form notified by the Lieutenant
Governor of Delhi on 05"- January, 2001 be mandatorily filled by the
accused even in complaint case, which is not happening as of now.

This would go a long way in containing the instances of people
getting declared Proclaimed offender wrongly or persons escaping
the clutches of law in so far as this Arrest/Court Surrender Form
contains many important disclosures which can be used to
trace/track the accused. However,, this Form needs further
amendment by way of inclusion of UID Aadhar number, Bank
Account number, Driving Licence number, PAN number and other

A.
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additional details which can be crossed checked from different Ddfd
Baides. (Agreed by CBI & DP) -

141. In case any criminal complaint or in a case filed by Pdlioc,
before the summon shall be served on the accused in a foreign

country, the Court must satisfy whether India has a Mutual Begal
Assistance Treaty (MI.AT) or any other similar Treaty. Upon

ascertainment of these facts, summons should be served only under

the formats/guidelines provided therein. (DP agreed)

142. There is an urgent need to update the Arrest Memo rmrmiS

being used by Investigating Agencies. The forms being used now a
days does not carry any specific particulars which can be got verified
in a foolproof manner, without wastage of any time..

143. One way of doing the same is by mentioning the duly verified
Aadhaar Number and if possible by appending the Aadhaar I.D. print

out of the arrestee. Such Arrest Memo shall also have a declaration

by the SHO of the area that the fact that the factum of his/her an-est
has been uploaded/updated in the modified UIDAI data management
system. For aiTCStee who does not have an Aadhar Card or
registration, it can be got prepared or done even post his arrest, in no
time.

Su22estions qua issuance of Warrants of Arrest at Investigation

Stase

144. Investigating Officer may apply to a Magistrate for issuance
of warrant of arrest where the offence is cognizable and non-bailable

and proposed warrantee is evading his arrest. (Agreed by CBI)
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145. While applying for warrant, the Investigating Officer

show the Magistrate his efforts made for arresting the propd^
warrantee. (Agreed by CBI & DP)

146. Investigating Officer must show that the proposed warranteii

is ordinarily residing at or was very recently residing at some

address which is in the knowledge of the 10 through any manner and

that now the proposed warrantee is not available at that address due

to his deliberate intention to avoid custody in the case in question.

(Agreed by CBI & DP)

147. No warrant shall be issued against a proposed warrantee

merely on the ground that he is not available for the 10/ Police
officials for the purpose of joining him in the investigation. (Agreed

by CBI & DP)

148. Investigating Officer must satisfy the criteria that in his belief

and on the basis of material collected by him/previous 10 during the

investigation, he is of the opinion that the proposed warrantee is
involved in the case as an accused. (Agreed by CBI & DI)

149. Only a strong suspicion or information of secret informei
cannot be treated as a ground for issuance of warrant of arrest.

150. Only on the basis of disclosure statement made by some
accused" before the police officer naming the proposed warrantee,

prayer for issuance of warrant shall not be entertained.
151. No warrant shall be issued against proposed warrantee unless

the Police Officer has categorically stated in writing that there exists

grounds of arrest and such grounds are not only legally admissible
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but are also sufficient to sustain filing of a chargesheet against Ihlti.
-  ■ i

in the Court. >

152. Investigating Officer must show that in his opinion custbdial
interrogation of the proposed warrantee is necessary for the just and
fair investigation ofthe offence(s) in question. (Agi^eed by CBI)
153. The Magistrate must record his satisfaction in respect ofthe
fact prima facie involvement of proposed warrantee, requirement of
his custodial interrogation and that he is evading his an-est. (Agreed
by CBI)

154 . The Magistrate than can exercise his powers to issue wan ant

of arrest even at the stage of investigation in cognizable and npn-
bailable offences. (Agreed by CBI) , '

155. Such prayers shall be endorsed by the SliOs and Asstt.
P.P./Addl. P.P./Chief P.P. of the Court as well with a declaration that
they are satisfied that it is a fit case for issuance of NBW. (Agreed by
DP) A , A ^ .

Suggestions au- Issuance of Proclamations at Investigation Stage

156. No Proclamation-shall be issued by a Court qua a suspect
unless the Police Officer has categorically. stated that tlie offence m
question was committed in his immediate piesence. (Agi ced by DI)
1,57. No Proclamation'shall be issued by a Court qua a suspect
unless the.Police Officer has categorically stated in writing that there
exists grounds of arrest and such grounds are not only legally
.admissible but are also sufficient to sustain filing of a chargesheet
against him in the Court. (Agreed by DP)
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iSrviNlo Proclamation shall be. issued by a Court qua a suspect

iiliiii^nhe Deputy Commissioner of the District (DCP) ratifies in
h/j jilffa that there exists grounds of legally admissible and cogent

eVidfilicc warranting the issuance of Proclamation against him.

159. Nd^roclamation shall be issued by a Court qua a suspect

merely on the ground of suspicion how so evei strong.

160. No Proclamation shall be issued by a Court qua a suspect

merely on the ground of naming of the suspect in the disclosure
statement of co-accused or an input received from a secret informer.

161. No Proclamation shall be issued by a Court qua a suspect

unless the Court records its prima facie satisfaction to the effect that

it is satisfied with the admissibility and quality of the evidence.

162. No Proclamation shall be issued by a Court qua a suspect

unless the Court records its prima facie satisfaction to the efwct that
the accused has been duly served with a notice/wan-ant or is satisfied
that the suspect has absconded or is concealing himself so that such
warrant cannot be executed.

163. No Proclamation shall be issued by a Court qua a suspect
merely on the ground that the 10/ Police .official has failed to
apprehend/arrest or ascertain the whereabouts of the suspect.
(Agreed by CBI)

164. No Proclamation shall be issued by a Court qua a suspect

merely on the ground that he is not available at his Imown places of
abode or is not found his last known address. (Agreed by CBI)

165. No Proclamation shall be issued by a Court qua a suspect

merely on the ground that he is not available for the 10/ Police
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officials for the purpose of joining him in the investigation. fAgrem ■

by CBI) '

166. No Proclamation shall be issued by a Court qua a suspect
unless the Asstt. P.P./Addl.P.P./Chief P.P. ratifies in writing^ that
there are grounds of legally admissible and cogent evidence
warranting the issuance of.Proclamation against him.
Siieeestions qua issuance of Warrants ofArrest at Trial Stage

167. At the stage of trial, accused'will normally be on bail on
executing personal bond with surety. The scenario of abscondance
during trial stands on a different footing, at least as compared to '
abscondance during investigation. In this category, the accused has
crossed the stage of joining of investigation and he has been
summoned by a Court of Law. as an accused to face trial after
recording a finding of existence of sufficient material against him.
And if the Trial has crossed stage of framing of charge then a finding
of existence of prima facie case also available on record. Now there,
exists a duly executed and sworn Bail bond coupled with a Surety
bond to ensure regular appearance of the accused. (Agieed by CBI &
DP) • ' - .

168. Therefore, at this stage, non-appearance of accused without .
any justified reasons should be taken as sufficient justification for-

- issuance of warrants of arrest including NBW as the case may be.
(Agreed by CBI & DP) ,

169. If any authorized person moves an application to show the -
reasons for non-appearance-of the accused, the Court should decide
-the-application. If the Court is , not satisfied with the, reasons
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proposed, it may indicate the non-appearance without justification.
(Agreed by CBI & DP) y

Sii22estions qua issuance of Proclamations at Trial Stage

170. Needless to say that for issuance of proclamation, existenee of
warrants of arrest is necessary. Code of Criminal Procedure nowhere
differentiates between issuance of proclamation at the stage of
investigation or at the stage of trial. Therefore, the procedural
guidelines suggested above for issuance of proclamation at the stage
of investigation should apply to the stage of trial in tne
corresponding manner.

Suggestions qua issuance of Post-Conviction

171. The scenario of abscondance post trial stands on .a totally
different footing, as compared to abscondance during investigation

or trial. In this category, the accused has not only crossed the stage
of joining of investigation but he has also faced a full-fledged trial
by a Court of Law and a finding of conviction against him stands
recorded in the form of judgment of conviction, flence as compared
to the stages of "During Investigation'' and "During Trial", an act of
abscondance at this stage shall be treated as the most serious one. An
act of" abscondance at this juncture, tantamount to clear wilful
abscondance and such an accused shall be dealt with strictly
according to Section 174AIPC. (Agi^eed by CBl & DP) „
Sumstions qua General Requirements and Pre-conditions for
issuance of Proclamations

172. There must be a report before the Magistrate that the person
aoainst whom the warrant was issued by him had absconded or had
tD
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been concealing himself so that such watnant cannot be issued;
attachment warrant can be issued only after tlie issuance fit

'  ' .V' .

proclamation.

173. The expression 'reason to believe' occurring in Section 82
CrPC suggests that the Court must be subjectively satisfied that the
person has absconded or has concealed himself on the materials
before him.

174. The term 'abscond' is not to be understood as implying
necessarily that a person leaves the place in which he is. It is
etymological and its ordinary sense is to hide oneself. Further under
Section 82 CrPC, the Court issuing proclamation must record its
satisfaction that accused had 'absconded' or 'concealed himself.

175. The thi-ee clauses (a), (b) and (c) of Section 82(2)(i) CrPC are
conjunctive and not disjunctive. The issue of valid publication
depends on the satisfaction of each of these clauses. Clause (ii) of
' sub-section (2) is optional; it is not an alternative to clause (i). The
"  latter clause is mandatory.

176. The Magistrate must be satisfied that the accused was
absconding or concealing himself for the purpose of avoiding the
service of the warrant. The mere fact that the police could not find
the accused is not enough under this Section.- What is required is the
evidence of the effect that he had known that he was wanted and was
avoiding arrest. -

177. Under Section 82 of the Code, the Magistrate issuing
proclamation must record his satisfaction that" the accused had
absconded or concealed himself. A person who had gone abroad
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■before the issue, of the waiTant of arrest cannot be said to be_
absconding or concealing".- However, even though the accused has
left India before proclamation, if he continues to remain outside
India with a view to defeat or delay the execution of the warrant, ne
has to be taken to be absconding person. - - 1 ^
178. The proclamation of absconding shall not be issued whenever
a warrant fails of its effect. Before issuing a proclamation, the officer

•who tried to,execute the warrants-must be examined as'to the
measures adopted by him to sepve it. ,
179. If on his evidence or in any other manner, the Magistiate is
satisfied that the accused is absconding or concealing, then and then
only the processes of proclamation may be issued.
180. Process under Section -82 of the Code cannot be issued unless
it is established that a warrant had -already been issued against the
person wanted and that person was! absconding. The previous issue

■ of a warrant against the person whose attendance is required, before
the Courtis a necessary condition. ; • . - T- \

181. Simultaneous issue- of both the processes, namely, warrant of
arrest" and proclamation is. contradictory, since it is only
after the first that the second can -be.issued where the concerned
person has absconded or is hiding. - - - . ..
182." A proclamation under Section 82 CrPG must, mention the time
within which.and the.place at which the .absconder should present

: himself to s.ave the-sale of his property . An omission to mention the
time-.'and. -place, would ■:render;-the proclainatipn._ a/.nullity. The
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proclamation shall also be ineffective if a period lesser thaiTftp*^^
provided by the Section is mentioned. ;

183. The failure to comply with all the three modes of pubhcatibh

is to be considered invalid publication according to law as the three

sub-clauses (a) to (c) are conjunctive and not disjunctive. •

184. The most important part of the publication is the publishing of

the proclamation in the accused's place of residence,, and it is from
the date of such publication that the 30 days should be counted.' .

185. An accused person against whom a proclamation has been

issued must, until he has surrendered, be regarded as m contempt,

and the Court will not entertain any application on his behalf.

Suggestions for enlumcins the efficiency—in execution of
proclamations

186. Making IJID/Aadhaar Card as the basis of all interrogations,
arrests and proclamations.

187. When we are pondering over improving the efficiency of
0

execution of proclamation proceedings, the focus of attention shall
not remain limited to the proceedings issued under Section 82, 83
CrPC but it shall travel beyond the same. The need of issuance of
proclamation arises at difference stages of criminal justice system
i.e. during investigation, trial and post-tiial.

188. In this regard,"the identity particulars of an individual are the
most important inputs at the hands of Investigating Officer or Court.
Be it an interrogation or aiTcst, if the technological tools available
today are availed then the instances of a person absconding from the
judicial system can be minimised to a great extent. It is in this

•- *7^-
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reference that the project undertaken by the Planning Commissidij

qua issuance of a unique identification of all the citizen of the
country would come handy, and can assist the criminal justice system
in many wonderful ways.

189. As per information available on the website maintained by
Unique Identification Authority of India, Planning Commission,
Government of India. Aadhaar is a 12-digit individual identification

number issued by the Unique Identification Authority of India on
behalf of the Govermnent nf India. This number will serve as a proof

of identity and address, anywhere in India. Any individual,
irrespective of age and gender, who is a resident in India and
satisfies the verification process laid down by the UIDAI can enrol

for Aadhaar. Each individual needs to enrol only once which is free

of cost: Bach Aadhaar number will be unique to an individual and
will remain valid for life. Aadhaar number will help you provide
access to services like banldng, mobile phone connections and other
Govt and Non-Govt services in due course. .

190. Aadhaar is easily verifiable in an online, cost-effective way;
unique and robust enough to eliminate the large number of duplicate
and fake identities in government and private databases; and random
number generated, devoid of any classification based on caste, cre.ed,
religion and geography.

191. The Unique features-of Aadhaar Card registration are a 12
digit unique identity for eveiy Indian individual, including children
and infants; enables identification for every resident India;
"establishes Uniqueness ;of every individual on the basis of
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demographic and biometric information; it is a voluntary service thai
every resident can avail irrespective of present documentation, feach
individual will be given a single unique Aadhaar ID number:

Aadhaar will provide a universal identity infTastructure which can be
used by any identity-based application (like ration card, passport,
etc.) and UIDAI will give Yes/No answers to any identity
authentieation queries.

192. The above features of Aadhaar Card are so dynamic in natuie

that they are absolutely foolproof and leaves no scope for a person to
impersonate to escape the clutches of law. It is need of the hour that
not only the federal investigators of criminal cases like National
Investigation Agency (NIA) and Central Bureau of
Investigation(CBI) but also state police like Delhi Police should be
allowed to have an unhindered access to the UIDAI data so as to

correctly identify the suspect or an accused right from the stage of
investigation.

193. The UIDAI data base shall be so enabled so that the criminal
antecedent or any kind of interface of a person shall be recorded in
his/her UIDAI data by way of some kind of hyperlinic etc.
Modification of arrest memos in terms of UID/Aadhar particMlm

194. On the same lines there is an urgent need to update the Arrest

Memo Forms being used by Investigating Agencies. The forms
being used now a days does not carry any specific particulars which
can be got verified in a foolproof manner, without wastage of any
time. ^
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195. One way of doing the same is by mentioning the duly verifigd
Aadhaar Number and if possible by appending the Aadhaar I.D. prj®
out of the arrestee. Such AiTCst Memo shall also have a declaration

by the SHO of the area that the fact that the factum of his/her arrest
has been uploaded/updated in the modified UIDAI data management
system. For arrestee who does not have an Aadhar Card or
registration, it can be got prepared or done even post his arrest, in no
time.

Mandatory nf photo<jraDh of the, arrestee on the Arrest

196. The modified Arrest Memo should have a mandatory column

for affixation of front and side pose photograph of the arrestee. This

can be easily achieved with the help of a web-based camera which
can be attached with any Desktop/Laptop computer. Inclusion of
photograph would not only bring credibility in Arrest Memo but
would also come handy in the future proclamation proceedings, if
any. Also, once included in the Data Bank of National Crime
Record Bureau (NCITL3), the photo can be used to identify the repeat
offender with the help of latest software tools which use face
recognition techniques like super imposition etc.

Inclusion of all mobiles and landline connections of the arrestee in
the. Arrest Memo

197. The Arrest Memo shall can-y all mobile and landline numbers
of the arrestee apart from such contact numbers of his/her parents,
spouse or any other first-degree relation for future reference
purposes. Availability of mobile phone number of the suspect,
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arrested accused would come handy in establishing communicaiiyh
with him/her by the Investigating Agencies or the Courts. Ai%
under 'ICnow Your Customer' (KYC), all telecom. companies arO
obliged to keep updated photos and other IDs of all their customers.
198. Almost all residents' of Delhi have at least one mobile phone
connection in their name and almost half of the mobile phones

carried by the population of Delhi are smart phones. Once a person
shares his mobile number with the investigating agency oi the court

during investigation or trial, apart from serving him the conventional
mode.of communication like summons, registered post etc. he can be

served through new I.T. technology tool like Email, Facebook,
Twitter, etc. For example, experience shows that in very many

summons, processes issued by the Court a report is received that the
accused did not meet or was not available or the house was found
locked. In case, the mobile number of the accused is available wnh
the police or the court not only the service of a notice/summon can
be made thi-ough SMS service but even if some dasti service is to be
effected, the accused can be forewarned to remain present at his
house at a particular time, on scheduled date for service of processes.
(Agreed by CBI & DP)

inrlndon of all other particulars of information technology,
rommumcation innls like Email IDs, Facehook accounts,,
UnkMln account and Twitter handlas etc. of the arrestee in the,
arrest memo

199. Another improvement which can be brought into the modified
arrest memo is inclusion of particulars of other new age modes of
communieations namely Email I.Ds., Facebook accounts, Linlcedin
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Twitter handles, etc. These modern days social media
fhlifi jIll be used for tracking and tracing an accused in-case of any
liigBncy akin to abscondance. Such information technology modes
jiffommunication can be legally accepted as per 'e-service'provided
lirDdhi Electronic Service Delivery Rules. (Agreed by CBl & DP)

of all the Bank Account particulars and Credit/Debit
Darticulars of the arrestee in the arrest memo with veal time

web linkase to Acidhcir Card

200. Another vital suggestion is to include all the Bank Accounts

particulars and Credit/Debit Cards particulars of the aiTestee in the
arrest memo with real time web linkage to Aadhar Card data. This
would go a long way in tracking an aiTestee accused if he absconds.
Any usage or operation of Banlc account or the Credit Card, when
put under surveillance, would get registered and alarm the security
agencies.

rreation of a dedicated website containifiF particulars of all the
nrrpsted OF bailed in criminal offences . ' .

201. Our country is a world leader in software and hardware
development. We can use the information technological tools by
creating a database of all arrested criminals and also all those who
are facing Criminal Prosecutions. This would not only be handy and
easily accessible to all concerned specially Security Agencies but
will also act as a deterrence to the potential absconders.

202. Such a data base can even be imide accessible to the public so
that the same can be used to verify the criminal antecedents or
credentials of a person through a simple search process by private
parties. Such a data bank can also help identify repeat offenders and
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serial offenders and can be an effective tool in efficient handling o)
crime. (Agreed by DP)

C.rp.atwn of d dedicated website for all persons against whom^
proclamation issued or who are declared Proclaimed offenders
(PO) , . . ,
203. Likewise we can also use the IT tools by creating a database

and a dedicated Website of all absconders and Proclaimed offenders.

This would go a long way in bringing in discipline in Crirhinal
Trials. Access to this tool would help in speedy trial of justice and

help tracking the absconders. As of now there is no sure short
mechanism whereby list of absconders or P.O. of a particular state

can be easily accessed by police force from other States and Nations.
Having a state-wise data bank apart from a national data bank of
such absconders/P.O. would help all stake holders in tracking such
persons and bringing them to justice. Even otherwise, absondance is
a public information and as per law, an absconder/P.O. can be
arrested even by non-police general citizen. (Partly agreed by CBI)
Mandatory of all Drouertv ownersAandlords who let
their residential/commercini or industrial property on rent

204. Delhi being the national capital attracts thousands and laldis of
inbound settlers. Crimes committed by this floating population aie
alarmingly high. Also, the heightened national security scenario
demands repeated notification of compulsory lenant verification
drives by Delhi Police. Another suggestion this Paper would like to
put forth is compulsory Registration of all the Landlords and 3 enants
in the territory of Delhi with specific reference to Aadhaar Number.
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:This can be done in a simple online format and also through
dll1]f#procedure. Some simple practice directions can be issued in
iljiS regard. This would, upon its linkage to Aadhaar data bank, rule
out frequent incidents of abscondance during criminal trials.

nf SP.c.tlon 82/83 CrPC nrocesses to he done by m
officer not hdow the rank of S.L, since it is now a cos^nizable
offence, under 174A IPC
206. Since abscondance and declaration as Proclaimed offender has

now become a cognizable and non-bailable offence it is imperative
that the execution of Proclamations shall be accorded top priorit)'

and its credibility restored. This can be done only if the process of
execution of Section 82-83 CrPC is handled by a responsible senior

officer of the Police Station or by a team of dedicated officers

specially assigned the job in each police district.

207. It is also pertinent to mention here that as per Section 82(3)
CrPC a finding by the concerned Court shall be regarded as the
conclusive evidence and proof of all compliance of all pre reqirisites

of this Section. Meaning thereby there would practically no viable
defence available to the accused once his proclamatron rs pubhshed

by the Police and a satisfaction is accorded to it by the Court. As
such execution reports of Sections 82 or 83 CrPC subnritted by a
Constable or a Plead Constable cannot inspire requisite confidence as

compared to a report of S.L or above.

Mandatory photosraphv and video recording of 82/83 CrPC
proceedmas and attachment of the video file with the prosecution
material- ' " 4-
208. Another tool which can add credence, to the publrcatron

proceedings is photography a.s well as videography of the
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publication proceeding. This would rule out instances where^^'
found that the execution police official has prepared the publicdfi^h
report without actually visiting the house of the accused. A series ul,
photos and a video of the house of the accused during publication .0 ̂
the proclamation, will rule out the instances where accusation
made that no visit was paid by the execution officer at the addiess ol

I

the accused. (Agreed by CBI & DP)

Mandating MWAs to keep nf flnatin9 population in their

209. In order, to bring orderliness in Criminal Justice Systeim one

measure that can be adopted is to involve the civil society in tracking

the floating population of their locality. Schemes like Bhagidari can
be utilized for this propose. Residential Welfare Associations/Market
Associations are being allocated funds by the Govt. of NCI of Delhi

under various Schemes. They have sufficient ways and means and as

such can be requested to keep track of floating population in their
catchment colony and update the local P.S. about it. fhey can be
requested to keep a list of landlords who let their residential,
commercial or industrial properties on rent apart from details of their

tenants. (Agreed by CBI & DP)

find the collection of residential as well as work place
of all the accused ■

210. The- antecedent verification of accused as done under Form-

12 under Punjab Police Rules, shall include not only permanent
residential address verification but also past work place address

verification. Many a times, ex -employers have a clue about the
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past as well as their current whereabouts. (Agreed hy
phi t DP)-

for early apprehension g£ Proclaimed
2 jy Kit * s/Pro claimed Persons

2iT. This is high time that names, addresses and pictures if any of
Proclaimed offenders are made public on different governmental
website i.e. NCRB, CBI, Delhi Police and other State Police. (CBl &

DP agreed)

212 There is an urgent need to create a dedicated website which
contains data of all the Proclaimed offenders and Proclaimed
Persons/ Absconders -of each State / Union Territory in a

consolidated way with details of the crime, address etc. Eithei it can

also be integrated with the aforementioned CCTNS so that, the
efforts to trace proclaimed offenders are not only in States where the
accused declared PO but also in the entire Nation and even the
world. (CBI & DP agreed)

213. Such website and another criminal investigation police
websites shall carry a simple search box option where details of each
Proclaimed offenders can be ascertained and by simply searching
them with their names or other available particulars. There shall be
no hesitation for the police in making names and details 'of the POs
public so that Proclaimed offenders can be arrested by the citizens
under Section 43 CrPC. (CBI & DP agreed)

214. Police be mandated to display on their website all their
Standing Orders and SOPs so as to spread awareness in the general
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public. (CBI has apprehensions (its Crime Manual already., oA
Internet) & DP agreed)

215. Delhi Police shall put in place a Digital Surveillance Systeni;-
whereby it shall be given an only' access to all Digital Data of
the 1 )llowing departments so that they can cross check if any of
these 18,541 Proclaimed offenders can be digitally tracked and
brought to justice. The threat perception from these 18,541 POs
roaming around in Delhi fearlessly is immensely grave. The details
of the departments are as under: All Nationalized and Private Banks
Saving Account Holders data; All Nationalized and Private Banlcs
Loan Account Plolders data; All Nationalized -and Private Banlcs
Credit Cards Holders Data; All PAN Card holders Data; All MTNL /
Private Landline holders Data; All MTNL / Private Mobile Holders'
Data; All Passport liolders Data; All Govt. and Private Insurance
Holders Data; All Aadhar Card holders Data; All Voter cards holders
data; Transport Department, Drivmg Licence and Vehicle
Registration Data; Registrar of Death Registration Data.
216. Once given access, there are software which can as Web
Crawlers search out the POs out of large data bases. (DP agreed)
217. Apart from the above data base, the Digital Surveillance Team
of Delhi Police and CBI shall also keep vigil on social media and
website like Facebook, WhatsApp, Linlcedin and Twitter etc, for
searching the accused with enhanced technological tools, now

-  persons can be tracked even through photographs. (DP agreed)

n.
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218. All the Police Stations to display Names and Pictures of PCls
prominently so as to make public aware of such persons and alsodbat
public can help nabbing such POs. (DP agreed)
219. Creation of the 3D map of all the Police Stations areas m
Delhi with licensed or open source Google-maps type mapping witn
the help .of National Informatics Centre (NlC)which will have h real
time pop-up display of all the proclaimed offenders, convicts and
other accused in a locality. The pop-up shall display the image,
name, address and other details in mobile/tab/pad device or laptop or
desktop for usage by Police, Intelligence agencies and Judiciary
only. (DP agreed)

220. On the lines of PIN codes allotted by Postal Department to the
entire length and breadth of our nation whereby a particular six-digit
PIN Code identifies a fixed area, this methodology can be further
used to award a Unique Address Code (UAC) whereby with the help
of Postal Department and Municipal Corporations having the house
records, pre-verifiod six-digit unique code for each address can be
created. This code can be used by the police as well as by the
Judielai-y for cross checking of the address for verification purposes
at the time of arrcst7surrendcr and acceptance of bonds. (CBI & DP
ag}''eed)

221. In case a person does not have a passport to surrender, a letter
can be sent to Passport Authority of India to not to issue a passport
to the accused as and when applied without clearance of the
concerned SHO. (CBI & DP agreed)
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222. Note book of important rules, guidelines and regulations apfj j
from judicial directions can be prepared for all criminal Courts for
ready reference by Delhi Police as well as CBI. (CBI & DP agreed)
223: On the lines of CBI which has posted its criminal manual on
their website, Delhi Police shall also pass all its standing orders for
the consumption of the Courts as well as .other citizens who needs-to
have look at them. fCBI & DP agreed)

224. As suggested by Delhi Police, the necessary individual
information required for digital surveillance of the accused shall be
obtained by each criminal court as and when applications- for
anticipatory bail is moved before it. Furnishing of all necessary
details for digital surveillance shall be made a pre-requisite in case
of anticipatory and regular bails. (CBI & DP agreed)
225. Mandatory usage of modified arrest and surrender form by
Delhi Police in State cases and by Court in criminal eases. (CBI &
DP agreed)

226. Interlinking of governmental / institutional databases - for
instant real time verification: Evidently at the time of arrest, accused
furnishes his/her permanent / temporal / work place address
supported by identity documents like passport, Aadhaar Card,
Driving License and like. Such documents are. also furnished by the
surety at the time of submitting Section 441 CrPC Surety Bond
before the SFIO / MM / Trial Court.

227. Such exercise has already been carried out and tested m at
least following projects: cDAIf National Dashboard: Under the
aegis of Artificial Intelligence Committee of Supreme Court, a
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decision was arrived at to use AI Tool SUI'ACE (Supreme

Portal for Assistance in Court Efficieney) in various legal EeldsTDfo

criminal appeals, income tax matters, land acquisition cases,

Negotiable Instruments Act complaints, and Motor Accident Claims.

228. There is a need to interlinlc the governmental / institutional

databases with the help of APIs (Application Programme Interface)

with CCTNS of Police and CIS of judiciary for instant verificEttion

of documents furnished in the course of investigation / trial.

229. A prerequisite to usage of AI Tools in these fields was

availability of structural digital database of all the cases. /V Sub

Committee was formed by the AI Committee of Supreme Court

under Chairmanship of ITon'ble Mr. Justice DN Patel, Chief Justice,

ITigh Court of Delhi, with HMJ J.R. Midha, Judge, Pligh Court of

Delhi, TIMJ Paresh IJpadhyay, Judge, High Court of Gujarat, Justice

Retd. K. Karman as its Member and Sh. Surinder S. Rathi as its

Convener. The eDAR Dashboard is developed in such a way rhat it

seamlessly exchanges data with CCTNS of MHA, Vahan/Saarthi of

MoRTH and IIBI of IRDA and would eventually be able to push

eDAR to the Case Information System, CIS 3.2 of Judiciary. This

networking will help instant verification of documents thereby

saving thousands of man hours currently being utilised in

verification of documents like DL / RC from other states.

230. Exchange of Data between Commercial Courts and Registrar

of Companies; On a suggestion put forth,by Pligh Court of Delhi to

the task, force on Ease of Doing Business which is looking after

enliancing the efficiency of Commercial Courts established under
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Commercial Courts Act, 20.15, APIs were designed and exchanged

between the database of CIS which is utilised by judiciary' fof

generatidn of eSummons and the database of Registrar of Companies

under Ministry of Commerce which .accords registration to'the

.companies under Companies Act, 2013 along with .database of all

the Directors- of the registered companies with their DINs (Director

Identification Numbers) and registered addresses. This system is

now in place and is being utilised at pilot locations for instant access

and verification of updated data.

231. Exchange of Data between Commercial Courts and Revenue

Department: Likewise, as discussed supra, APIs have been,

exchanged between CIS of judiciary and database of Revenue

Department. Such a digital real time exchange of data not only

ensures that all the disputes pertaining to a particular property or a

piece of land are brought to the notice of the Revenue Department

but it also ensures that the Commercial Court dealing with a dispute

qua a property or a piece of land also gets to know about all existing,

pending and adjudged cases qua the same. -

232. eGovernance Mission Mode Project of Government of India

mandated all Ministries, Departments and Public Sector

Undertakings to digitize their data and day-to-day working. In so far

as the eGovernance project is good two decades old, all the

digitization has already been carried out by all major Ministries and

Departments. Under the Bharat API initiative of Ministry of IT, .

Government of India, the National eGovernance Division (NeGD)

18 apex officers, 53 Ministries, 54 Departments and 86
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Commissions have created their independent databases. 36 States:
I

and Ulh along with other independent apex bodies, Departments,

Boards, Undertakings, Statutory Bodies and Commissions -are

already coordinating and delivering Government to Government

(G2G), Government to Business (G2B) and Government to Citizen

(G2C) eServices through APIs under Digital India initiative.

233. Taking advantage of this digital revolution, in order to tackle

the menace of aeeused/suspect absconding during the

investigation/trial, there is need to interlink the criminal justice

. system with the available governmental/institutional databases.

234. Lack of comprehensive cohesive initiative in this regard has

led to spiralling of crime in the city state of New Delhi. Doubling of

number of proclaim offenders from 13,521 Proclaimed Offenders as

in March 2010 which has now reached more than 28,000 in the year

2021.

235. The databases which can be interlinked with CCTNS of Police

and CIS of judiciary include i) VAHAN, SAILATLII of MoRTH, ii)

Aadhaar, ill) Bank Accounts, iv) Land records, iv) Mobile Phone

records, v) Passport, vi) Insurance, vii) Income Tax and like.

236. Creation of a dedicated Cell for Tracking and Arresting

Proclaimed Offenders; Considering the fact that in the last around 10

years the number of POs in Delhi has swelled to double from 13,500

in 2010 to 28,000+ in 2021, there is a need to create a dedicated cell

for digital tracking and arrest of these POs. Such cells in other States

and UTs can exchange real-time data to contain these outlaws. This
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will help restore Law and Order and will bring down spiralliiig

Crime. ' ■<

237. Unified Criminal Justice System (UCJS) propounds a unified
software environment which connects each and every duty holder

under criminal justice system in a seamless manner alongside an-AI-

enabled intelligent data keeping. It has the potential of bringing a

dynamic unison of each and every data produced and consumed by

the different stakeholders of criminal justice system. It will avoid

duplicity and disparity in data keeping between stakeholders like

Police, Judiciary, Prisons, Forensics, Prosecution, Legal Services

and others. With intelligent use of APIs, identity of the accused can

be verified instantly through Aadhaar, Voter ID. and.Passport

databases. Address verifications can be done through Municipal and

Revenue databases. Identity documents like Driving License, PAN

etc. can also be verified in no time tlirough APIs of respective

databases. Details of previous arrests, prosecutions, convictions etc.

can also be ascertained and utilized once digital/paperless

investigation is carried out under the data_ keeping prototype

proposed by UCJS.

Submissions of Prof. (Dr.) G.S. Bajpai, Vice Chancellor of Rajiv
Gandhi National University of Law, Punjab and Former Professor
of Criminology and Criminal Justice, National Law University,
Delhi as Amicus Curiae

Part-I - Due process under Section 82 CrPC

238. Section 82 CrPC lays down the process for proclamation of

persons absconding as offenders. Section 82(1) provides that where

CjRL.M. C. 5328/2013 <&. CRL.M. C. 4438/2013 Page 67 of 183



the Court has reason to believe that'any person against' whon-f ii

warrant-has been issued has absconded or is concealing himself s'tillf

that the warrant cannot be executed, the Court may publish a writteh

proclamation requiring the person to appear at a specified date and

time not less than thirty days from the date of proclamation. Section'

82(2) lays down ■ the manner in which; the proclamation shall '■ be

published, which includes its reading in a conspicuous place of the!
, town or village where the person resides; affixation to a conspicuous
part of the house or homestead where the person resides; affixation

of a copy of the proclamation to a conspicuous part of the Court
House and the same may also be published in a daily Pewspaper.

Section 82(4) lays down that where the proclamation provided for in

Section _ 82(1) is in respect of a person accused of an^ offence

specified in the section and such person fails to appear at the

specified place and time, the Court may pronounce him a proclaimed

, offender after making such inquiry as it deems fit.

239. As per the NCRB Crime in Indian Statistics, 2019, for the

2,67,19,411 processes (for summons, bailable waiTants, non-bailable

warrants and other processes) received by the Police throughout the

year, 28,47,906 remained unserved. - In this regard, the Bureau of

Police' Research and Deveiopment, identified two problems with

respect to service of summons/waiTants. Firstly, wrong/incomplete

identiiication of the arrested persons. Bureau of Police Research and

Development identifies the point of arrest of a person,as the point at

which the . Criminal Justice System records-the particulars of the

person arrested. - Secondly, Bureau, of Police Research and.

CEL.M. C. 5328/2013 & CRLM. C 4438/2013 ' Page 68 of 185



Development identifies problems pertaining to insufficient

" manpower, failure to leverage advances in technology and failure to

revanip police processes which lead to problems in service of

summons/warrants despite having correctly'identified the particulars

of the accused.

240. A similar conclusion was reached by a research project

undertaken by the Jhaiicliand Judicial Academy at the instance of the

Ministiy of Law and Justice. The project attempted to identify the

root causes for the non-appeai-ance of accused and posed the query

to Judicial Officers, Superintendent of Police, Deputy Commissioner

and Public Prosecutors. Several respondents pointed out that the

non-appearance of the accused could be due to. reasons of both a

deliberate attempt to evade justice or by simple ignorance.

Nevertheless, the respondents also outlined other reasons for a non-

appearance:

(i). . Non-execution of warrant by police due to non-availability of

residential address of the accused, inaction of police in serving

the summons; ..

(ii) Misuse of bail;

(iii) Lack of stipulated time frame for conclusion of criminal trial;

(iv)' Lack of technological and scientific methods in recording the

■ details of the accused etc.,

(v) It is'also highlighted that non-execution of processes by the

prosecuting agency effectively. (Letter No.06/law-03/2014-

1364 Dt.07/03/2014 of Home Dept., issued by Principal

Secretary, Govt., of Jharkhand is not being followed etc.,)
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(vi) The migration of accused belonging low income group j;b

other

States for livelihood, illiteracy; . i

(vii) Lack of information about the court process.

241. From the abovementioned sources, among other problems, a

common theme that emerges is with respect to the inability of the

Criminal Justice System to identify the correct residential addresses

of the person accused both at the stage of investigation as well as-the

trial. Jhe same can also be gauged by a prima facie perusal of the

details of proclaimed offenders as available on the website of the

Goa state police. A peculiar distinction between the data on

proclaimed offenders as collated by the state of Goa and other Indian

states examined by the research team is that the state of Goa also

specifies whether the accused was released on bail by the

police/Court.

242. It can be plainly observed from,the above that complete

residential details' of the proclaimed ojfender aren't available in

several instances even where the proclaimed offender had been

released by the police/Court, despite Form No. 45 in the CrPC

dedicating a space for the same. The practise of merely noting down

the name of the town and State from which the proclaimed offender

belongs seems to have gained general acceptance in the application

of our criminal justice processes.

243. It can be expected therefore, that such information is not

gathered by the investigating agencies at the time of investigation in
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gitat clllail either.
s44r/j: he investigating officer must be eiyoined the duty to collect

■  investigation including the
- ̂ l!S-jif'f^'S_I?sidential address and permanent address-of the accused

and the contact details including the telephone and mobile phone
numbers, and email addresses of the accused. The investigating
officer must also be required to collect information as regards the
social media accounts of the accused, given that such accounts mmy
also lead to information as regards the whereabouts of the accused.

Such details may be collected in terms of the pro-forma attached
with the submissions. .

245. The abovementioned details of the accused must also be

collected by the police/Court at the time of the grant of bail. Such
details must be collected in additionho the requirements of Form No.
45 and in the manner stipulated in the pro-forma attached with the

submissions. _ -

246. The proceedings under Section 82(2) must be required to be

photographed and video-graphed. Further, pursuant to any process

under Section 82, the Process Seiwer must be required to fill out the

pro-forma and submit the same to the Court.

247. Another problem faced by the Amicus in the compilation of .

the report, which acted as a bar to a- comprehensive study of the .

factors which encourage absconding are incomplete presentation of

data relating to absconders and proclaimed offenders by the police.
The National Crime Records Bureau '(NCRB) may be directed to,

gather,data in a manner conducive to further studies..In particular.
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the NCRB may be directed to collect and display particulars
regarding the offence(s) of which the" person was accused and

^  •>

whether the person absconded at the stage of investigation or after
bail from police/Court.

Part-U ~ Attachment of property under Section 83 and prosecution
under Section 174A IPC

248. The saiue problem with respect to the inability of the Criminal
Justice System to identify the correct residential address of the

accused and which acts as a bar to the service of summons also acts

as a bar to the proceedings pertaining to the attachment of property
under Section 83 CrPC. The solution as regards proper recording of

the residential addresses, phone numbers, mobile numbers, social
media accounts of the accused thi'ough would also work effectively

towards securing the attachment of the residential property in the
name of the accused. . ■ ,

249. It was, further submitted that the pro-forma lists out the

categories of movable and immovable properties in the name of the
accused for which the investigating officer must collect information.

Similar information must also be required from the accused at the

time of grant of bail by the Court/ police. Such proformas can go a

long" way" in securing successful attachment proceedings under
Section 83 CrPC.

250. However, certain practical difficulties have been pointed out
by the Jharldiand Judicial Academy in its report as regards the
attachment processes under Section 83. The relevant portion of the
report'is reproduced hereunder:
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"Difficulty in securing the witnesses in the instances of]
proclamation due to lack of effective witness protection --
mechanism; in cases of attachment of movable property '
such as cattle etc., situated in rural areas, difficulty of -
transportation and non-cooperation of localities to keep
in custody of such property are the other reasons
specified relevant to the practical difficulties in execution
of processes issued by the court. "

251. Addressing these practical difficulties requires addressing

broader institutional issues including that of increased manpower

and infrastructure for policing and promotion of community policing

mechanisms.

252. Prof., (Dr.) G.S. Bajpai has submitted the formats of the

proforma to be collected by the investigator during investigation;

proforma of details to be furnished by the accused at the time of bail;

and proforma of details regarding publication under Section 82.

Submissions of Mr. Rajshekhar Rao, Senior Advocate as Amicus

Curiae

253. Sections 82 and 83 CrPC secures presence of the person.

Depending on the nature of the offence, the person absconding may

be declared as a 'proclaimed person' or a 'proclaimed offender'

under Section 82(2) CrPC. Courts also, have the power to attach

properties of a proclaimed person in order to secure appearance

under Section 83(3) CrPC.

254. Unlike in case of a 'proclaimedpersonpowers of arrest have

been given to various persons in case "of a 'proclaimed offender'.

Powers have also been given to officers employed in connection

with affairs of a village to communicate to the nearest magistrate or
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ill iiCer jti charge of a police station, any information relating to a

offender under Section 40(1 )(b) CrPC. Proclaimed

t)]jfnd&-c may also be arrested by private persons, or any person to

warrant is directed by the Chief Judicial Magistrate or the

ivldgistrate of First Class or by a police officer without an order from

' afrvfegistrate or a warrant.

255. When the Code was initially enacted, for the purpose 'of

Section 40(1 )(b) CrPC a 'proclaimed offended was defined as

including a person proclaimed as an offender by any Court to which

the Code does not extend for commission of offences in the

territories to whieh the Code extends which are punishable under

Sections 302, 304, 382, 392-399, 402, 435, 436, 449, 450 and 457-

460 of IPC. While Section 82 CrPC was limited to declaration of a

'proclaimed person'.

256. Section_^82 CrPC was subsequently amended vide the Criminal

Amendment Act 2005 w.e.f. 23.06.2006 to include sub-section (4)

and (5) which provide for. declaration of a 'proclaimed offended. As

per Section 82(4), a 'proclaimed person' under Section 82(1) who

.frils to adhere to the proclamation and is accused of offences under

Section 302, 304, 364, 367, 382, 392-399, 400, 402, 436, 449, 459-

460 of IPC may be declared as a 'proclaimed offended. At the time -

of amendment of Section 82, the definition of 'proclaimed offended

for the purpose of Section 40 was not amended.

257. Despite the fact that ample powers have been granted in the

Code of Criminal Procedure for declaration of a 'proclaimed person'

and a 'proclaimed offended and their arrest with- the sole objective
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of their appearance before a Court, such powers must be exerbiSbli

keeping in mind ' ; •■•
constitutional rights of those sought to arrested as stipulated ill

Article 207,

218 and 229 of the Constitution and in compliance with guidelines

fi-amed by the Supreme Court in Arnesh Kumar v. State of Bihar^

(2014) 8 see 273.

258. The procedure for declaration of a 'proclaimed person' and a

'proclaimed offender'' as stipulated in the Code of Criminal

Procedure, comprises of various steps.

Publication, of Proclamation under Section 82(1) CrPC

259. A proclamation may only be published direeting that the

'proclaimed person' appear at a specified time and place not less

than 30 days from the date of publication, once the Court is satisfied

that: a warrant of arrest has already been issued and all possible

attempts to execute the warrant have been made and subsequent to a

warrant having been issued the person is absconding or concealing

himself in a manner to avoid execution of the warrant..

Enquiry to ensure that warrant of arrest has been issued and all
efforts to execute the same have been made by the Police Officer
260. It is necessary that prior to issue of proclamation, a warrant as

per the Second Schedule, Form No. 2 or Form No. 9 of the Code has

already been issued. The warrant must be issued keeping in mind the

guidelines- framed by the Supreme Court in Raghuyansh

Dewachand Bhasin v. State ofMaharashtra (supra).

CRL.M. C. 5328/2013 & CRL.M.C. 4438/2013 Page 75 of 185



JvS'

i  '
ft f-'

is also essential that all possible efforts to execute the

tbthnf'pf arrest were made by the police officials. The CrPC

ilrt5y|dt?8-ample powers to police officers to execute arrest warrants,

pci Section 77 CrPC, a warrant of arrest may be executed at any
' ■- C -5  V-' ;

■  . pMban-India. A warrant may also be executed outside the local

jurisdiction of the court issuing the warrant. However, the Code does

not provide any rules/guidelines to be followed by the police officers
in course of execution-of a warrant of arrest as have been provided-
for service of summons in Sections 62-69 CrPC. In the absence of

such rules, guidelines were issued by the Pligh Court of Madras

wherein it was directed that in case a warrant cannot be executed

within 30„ days, (i) the officer concerned must file a status report,
exhaustively reflecting the steps taken by him and if it is expressed
that there are prospects of securing the person concerned before

long, reasonable time -may be granted by the Judicial Officer not

exceeding 15 days by way of extension and (ii) if the officer

concerned assigns valid reasons and expresses inability to secure the

person against whom the warrant is issued, after examining the

reasons and assessing the facts and circumstances of the case and

after fully being satisfied that the accused is obviously evading

arrest, the Court shall resort to the procedure adumbrated in Se-ction "

82 CrPC.

Procedure to be followed for service of summons under the CrPC

262. Every summons shall be served by a police officer personally
on the person summoned or by delivering or tendering him one of

the duplicates of the summons. The police dfficer may also require
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the person summoned to sign a receipt on the back of a duplicate.

Summons may be served on corporate bodies and societies . b^^

registered post. In the event, the person summoned cannot, by the

exercise of due diligence be found, summons may be served on an

adult male member of his family. In the event, it is not possible for

the police officer to follow any of the afore-mentioned modes,'he

may also affix one • of the - duplicates of the summons to a

conspicuous part of the house in which the person ordinarily resides.

Thereafter, on the basis of the steps taken by the police officer to

effect service of the summons, the Court may,- after making enquiries .
as it thinks fit, either declare that summons has been duly served or

order fresh service of summons. As such, the Court is required to

make an enquiry as to whether the police officer has in fact, taken

any steps/the proper steps to effect service of summons.

Emiuiry to ensure that warrant of arrest cannot be executed
despite all efforts of the yolice officer as the person is absconding
or concealins himself

263. It- is pertinent that prior to issuing a proclamation under

Section 82(1), the Court shall record a finding that (i) all necessary

efforts for execution of warrant have been made and (ii) the only

reason the warrant has remained unexecuted is that the person

concerned is 'absconding or concealing himself so that warrant

cannot be executed'. Proclamations cannot be treated as proof of

execution of the -warrant. 16 The expression 'reason to believe'

occurring - in Section 82 CrPC suggests that the Court must be

subjectively satisfied and record its reasons for coming to the

r. .

A
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eOtr^lii^Uin that the person has absconded or has concealed himself

bi i' ii'id bd:sis of evidence or even without taking evidence. •

Manner of publication of proclamation (issued under Seciion
82(1))

under Section 82(2}

264. As per Section 82(2), a proclamation may be published in two

ways i.e., (i) publicly read, affixed to a conspicuous part of the house

or homestead in which the person ordinarily resides or to a

conspicuous part of the town or village or the court house and (ii)

publication of the proclamation in a daily newspaper circulated in

the area where the person ordinarily resides. However, (ii) above

may only be resorted to if the court thinlcs fit and is not an alternative

to (i) above, while (i) is mandatory. As such, in view of the serious

repercussions that publication of a proclamation has on an

individual, it is essential to ensure that a proclamation is published

only in the manner provided in Section 82(2). Thus, the Court must

apply its mind to see if the proclamation has been issued in

compliance with Section 82(1), Section 82(2)(i) has been complied

with and if, in the facts and circumstances of the case, it is necessary

to resort to publication under Section 82(2)(ii). The Court must

further record a statement under Section 82(3) stating that Section

82(2)(i) has been complied with. ' ,

Declaration as a Proclaimed Offender under Section 82(4)

265. In the event, a 'pi'oclaimed person' against whom a-

proclamation under Section 82(1) was duly issued and published,

fails to comply with the said proclamation, may be declared as a
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'proclaimed offended in case the proclamation had been published

with respect to offences punishable under Section 302, 304, 364,

367, 382, 392-400, 402, 436, 449, 459-460 of IPG. As such, only a

person accused of these offences may be declared a 'proclaimed

offended after an inquiry in that regard has been conducted. Hence,

not all 'proclaimed persons' can be declared as 'proclaimed

offenders'. Only those who are accused of the aforesaid offences

may be so declared. Subsequent to declaration as a proclaimed

offender, publication of the declaration must take place in the

manner stipulated in Section 82(2) and 82(3).

Resistraiion of FIR under Section 174A IPC

266. Section 174A was inserted via .the Criminal Amendment Act

of 2005 in the IPC wherein the following were included as offences:

non-compliance with a proclamation issued under Section 82(1) of

CrPC shall be punishable with imprisonment for a term which may

extend to three years or with fine or both; A declaration under

Section 82(4) is punishable with imprisonment for a term which may

extend to seven years and fine.

267. Hence, proceedings under Section 174A IPC may only be

initiated after a proclamation under Section 82(1) has been issued.

As per Circular dated OH' January, 2014 issued by the office of

Deputy Commissioner of Police, Legal Cell, Delhi in the event a

chargesheet has already been filed prior to the accused having been

declared a 'proclaimed offended, a supplementary chargesheet must

be filed for the offence under Section I74A IPC. The Circular

further states that in a Complaint case, where no fresh FIR exists, a
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fresh FIR under Section 174A should be registered wliolf

information with respect to an offence under Section 174A IPC ii

received. , ' . ■?

Attachment of property of a 'vrodaimed person' under Sectioh 83

268. The provisions of Sections 83 to 84 become applicable on ithe
issuance of the proclamation under Section 82(i) and are not
dependent on the declaration under Section 82(4). As such, even
though 'proclaimed persons' who are not accused of offences

stipulated under Section 82(4) cannot be declared as 'proclaimed
offenders', their properties may be attached under Section 83.

269. Once a proclamation has been issued against a person under
Section 82(1), his/her properties may be attached provided that the
Court is satisfied either by affidavit or otherwise that the person is
about to dispose of the whole or any part of his/her property or
secondly that she/he is. about to remove whole or part of the property
from-the local jurisdiction of the court. The. Court must record its

reasons in writing for ordering the attachment of any property under

Section 83.

Procedural irresularities

270. Even though it is essential to ensure that provisions of the

Code are complied with in letter and spirit, in view of the changing '
structure of society, literal compliance of the provisions may defeat

the purpose sought to be achieved. At the time the Code was

enacted, people engaged socially in larger' groups, lived in joint

families, "male members of the family were decision makers while
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Mii'ipjri-emained in purdah or did not engage with persons outside

illh ihlHily and no recognition had been given to the concept of

ghildbi' - fluidity. However, since enactment of the Code vast

h'?;ognition has been given to rights of women and the right' of

persons to choose to be identified as belonging to a particular

gender. Social engagements are now most active on the interact as

opposed to engagements within territorial limits of a person's

residence and most people choose to live alone or in nuclear

families. As such, while one option could be to try and serve a

neighbor when the accused lives alone or where there are no family

members present. This too must be done after at least 2-3 attempts to

serve the accused or a family member. The attempts should ideally

be spaced out. over a time frame of a few days and duly recorded. It

is only then than other means of service ought to be considered.

271. In addition to the usual option of publicly reading out a

proclamation/declaration, it must also be affixed, both, on a

conspicuous part of the house where the person ordinarily resides as

well as on a conspicuous part of the courthouse or locality.,

272. Additionally, limiting, service of summons to male members

of the family, may lead to an anomalous situation in the absence of

persons who recognize themselves as male members. Interestingly,

when person summoned cannot be found. Section 64 of CrPC limits

service of summons on an adult male member of the family while .

Order 5 Rule 15 of the CPC in a similar situation permits service of

summons on a male or female member of the family.
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273. Additionally, it is noted that there are no Rules in the Code fbl •

execution of a warrant. In order to ensure that process under SectibnS

82 and 83 CrPC is initiated only against those who are, in fact,

'absconding' or 'concealing'' themselves,. it is necessary that'.the

procedural requirements for service of summons, as stipulated under

the Code are also extended to execution of warrants and am effort is

made to execute the arrest wamants at the earliest through -all

possible modes. Even though the Code, and the Delhi Eligh Court

Rules (Vol JV, Chapter 8, Part A, Rule 5) envisage filing- of an

affidavit of the police officer only in cases where summons 'are

served outside the jurisdiction, in view of the grave consequences

attached with execution of an arrest warrant, it may be helpful if

police officers -are directed to file such affidavits'with regard to

execution of warrants as well. Furthermore, ensuring that the

--Affidavits provide complete information as regards the steps taken

- by . the officer and the underlying documentation would-go a long

" way in ensuring accountability' in this - regard- and would prevent'

accused persons from taking shelter under technicalities later.

274. While the purpose of a declaration under Section 82(4) is .

merely to secure the -presence of the accused,^ given that serious

consequences ensue upon such a declaration including, inter alia, the

inability -to seek- anticipatory bail, the 'inability to enjoy one's,

property and the inability to move freely, it is imperative that these - '

ordera are passed strictly in" accordance with the law-and, more

importantly, in compliance with its.' letter and .spirit he.,, by duet .

.application m.kid to each case.- ' .' -A
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Comments on the sii^isestions previously accepted by Delhi

vis-a-vis fundamental rights of accused 4."-

275. As per the suggestions previously made and accepted by -tffS^

Delhi Police, it appears that a suggestion to ascertain details- of

employers and blood relatives of the accused was accepted. Any

such suggestion, if implemented, may be in violation of the right of

privacy of the accused, his/her employers and their relatives. Right

of privacy has now been recognized as a fundamental right within

Article 21 of the Constitution. It is necessary to keep in mind that

'proclaimed offenders' are different from 'habitual offenders' in that

a proclaimed offender may not necessarily have been convicted of an

offence.

276. It has further been suggested that the accused be made to

surrender their passport in sessions trial cases. Plowever, the said

suggestion is contrary to the provisions of the Code. While the police

officer may have the power to seize a passport under Section 102(1)

CrPC, he does not have the power to retain or impound the same.

Hence, any such passport, if seized, will have to be sent to the

passport authority and it is for the passport authority to decide

whether , to impound the passport or not. Courts have also

specifically held that imposing a condition on the accused while

granting bail to take permission of the court before going out of

India is not permissible.

277. Given that the object of this exercise is to ensure participation
r-

of the accused in the judicial process, one could also consider taking

steps which prevent the accused from being able to sustain
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himself/herself economically. This could be done by denying acccsli
i

to financial services viz., Bank accounts, credit cards etc. and denial

of other essential services. However, this could also have serious

consequences and would have to be carefully considered and applied

on a case to case basis. '

Sussestions of Mr. Rajshekhar Rao, Senior Advocate as Amic us

Curiae

278. Prior to issuance of a proclamation under Section 82(1), the

police officer may be mandatorily required to file an Affidavit/Status

Report disclosing: all available addresses and phone numbers/em^ail

addresses .(if available) of the person against whom the warrant has

been issued along with proof of the said addresses, phone

numbers/email addresses and any other details available in the

information sheet with underlying documents demonstrating the

same.

(i) Particulars of proof of service of the arrest warrant at the said

address by post; by hand; mobile number; email address and by

seiwice on a family member/neighbor along with credible proof

of the same.

(11) In the event warrant has been affixed on a conspicuous part of

the house where the person ordinarily resides, town/village/

courthouse, the police officer must annex a picture showing •

that warrant has been affixed in such manner along with his

affidavit. The picture must be taken in a manner that makes it

clear to the Court that the warrant has in fact, been affixed at

the said house;
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(iii) Reasons for inability of the poliee officer in securing prelBfRG

of the person against whom warrant is issued; ' '

(iv) The Court must pass an order dealing with the contents of the

Affidavit/Status Report and "reasons given by the police officer

for arriving at a conclusion that the person has 'absconded or is

concealing' himself or reasons for inability ,of the officer in

-  securing presence of the person.

279. Prior to publication under Section 82(2)(ii): the Police Officer

■may be mandatorily required to file an Affidavit disclosing: a picture

showing that proclamation has been affixed in a conspicuous place

-of the house where the person resides. The picture must be taken in a

manner that makes it clear to the Court that the proclamation has in

fact, been affixed at the said house; the Court-must pass an order

dealing with the contents of the Affidavit and- statement of-the

process server along with its reasons for directing publication-under

Section 82(2)(ii). - '

280. Prior-to issuance of a declaration under Section 82(4), the

Court must mandatorily record a statement to the effect that the

person has, in fact, been accused of an offence contained in, Section

82(4) and has failed to appear despite a validly issued proclamation;

281. In complaint cases, the Complainant should disclose all

possible known addresses of the accused along with proof of address

and. state on affidavit that those addresses are correct to his

Icnowledge. _ ■ ' • "

282. At the time; of grant of bail, accused must be made to disclose

-the address where they ordinarily reside-or any other address-and
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|,^copy of their Government ID proofs such as Aadhar, PAN

GNtiy^ving license, Voter ID etc. Subsequent to grant of bail, it
made mandatory for the accused to disclose any change in

'f-
A-. > 'D'""'

IiddfoSiv proof foiling which, it would be deemed that the address
-  '^5 J J W. . ̂ ••

S'^'Mptisjy^shared by the accused was good for the purpose of all
legal compliances.

283. Every judge must, on a monthly basis, submit to the Sessions

Judge, details of matters where process under Sections 82-83 CrPC

has been initiated along with details' showing that all the

requirements under Sections 82 and 83 CrPC have been complied

with.

284. Every Sessions Judge must be made to review the details of

matters where process under Section 82-83 CrPC has been initiated

by its subordinate judges.

285. Details of matters where process under Sections 82-83 CrPC

has been initiated by the Sessions Court Judge and subordinate

judges must be placed before the ACR Committee of judicial

officers. °

issions ofMi\ Vikas Paltwa, Senior Advocate as Amicus

Ciiriae

Legal History behind the notion of 'Proclaimed offender'

286. The notion of a Proclaimed offender as it exists today did not

always find a place in the Code. In the 1872 Code, there was no

mention of Proclaimed offender. It was in Section 45 of the 1882

Code that the words were first found, only in respect of the duties of
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village officers to make a report. In 1894, an explanation clause was

added to Section 45 thereby expanding the definition o f Proclaimed

offender, lliis was the first instance when the list of Sections

currently found in Section 82I4I found a place in the Code. Thel898

Code retained Section 45 with respect to Proclaimed offenders in, its

amended form, which today is Section 40 CrPC, 1973.

Summons, Warrants and their Compliances

287. Chapter VI of the CrPC titled as ''Process to compel

appearance" explains the procedure to secure the presence of

persons before the Court in detail namely, either (a) summons or

(b) warrants of arrest, may be issued by a Court to ensure a person

is present before it. Although the Code does not provide for a

distinction, in practice two.kinds of warrants may be issued, (i)

bailable warrants and (ii) non-bailable warrants. The Supreme Court

in Inder Mohan Goswami v. Slate of Uttaranchal (supra) provided

some guidelines on how this discretion vested with a court may be

• exercised.

288. If summons were sent to Y and he failed to comply without

tendering any explanation, a warrant may be issued for "his arrest.

Section 87 CrPC. enables a warrant to be issued even where

summons have not been sent. What happens when despite a warrant

being issued, a person fails to appear before the Court? If the court

has reason to believe that the person is deliberately avoiding the

warrant, Section 82(1) empowers the court to publish written

proclamations in accordance with Section 82(2), requiring him to

appear before court on a specified place and time. The person to
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v/hom the proclamation is nddrcssed shall be given .a period of •■I
minimum of 30 days to present themself before the Court. The

specimen of proclamation requiring the appearance of the accused

person is provided under Form Number 4 of the Second Schedule of

CrPC. - -

The manner in which Proclamation shall be made

289. Sub-section 2 of Section 82 of the CrPC specifies the manner

in which proclamation can be made. They are as follows: "

(i) The proclamation shall be read out publicly in a noticeable

area that falls under the vicinity of the residential address

of the person or it shall be attested to some part of the

person's house or on a nearby building. Either of those

should be attested to someplace which is observable; or

(ii) It shall be attached to a noticeable place in the Court.

(iii) If the Court deems fit, it might give orders for publishing

the proclamation on the newspaper which is circulated in

the vicinity of the person's residence.

Process of Attachment of property

290. The Court that issues the proclamation might attach any

movable or immovable property of such person under Section

83 CrPC when it has a reason to believe (by un affidavit or other

evidence) that the person- is making an attempt to: dispose of the

immovable property; or is going to transfer the immovable property

either entirely or partially, to an area outside the local jurisdiction of ,

the concerned Court.. - - - ,
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The Court's order to "attach the property would be authorized

■" 'Tvithin 'the local jurisdiction. If the attached property is located in

another area, then it would be authorized after being endorsed by the

District Magistrate, of the concerned area. The order of attachment is

depicted under Form no. 7 of the- Second Schedule of CrPC, to

compel'the appearance of an accused person. On some occasions, the

property to be attached might be a debt or a movable

property. Section 83(3) has laid down the manner' in which such

properties could be attached: by seizing such property; or by

appointing a receiver; by issuing an order which will obstruct such

property from being delivered to the. proclaimed offender 'or

someone who might receive it on his behalf.

The jurisprudence siirroundins issiiins of non-hailable warrants

292. The law for issuance of Warrants has been laid down in the

Code of Criminal Procedure, 1973 under Chapter VI (Part b) from

Sections 70 to 81. The issuance of non-bailable warrants involves

interference with personal liberty. Arrest.and imprisonment means

deprivation of the most preeious right- of an individual. Therefore,'

the courts have to be extremely careful before issuing, non-bailable"

warrants .-"Only when in the larger -interest of the Public and the State -

it becomes absolutely imperative to curtail freedom of an individual '

for'a.certain period, should non-bailable warrants be issued. Just as

■  ■ liberty is precious for an individual so is the interest of the society in .

maintaining Law and Order. Both are extremely important for the

survival of a'civilized society . Sometimes in the larger interest of the '
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{M.ibiir: raid the State it becomes absolutely imperative to curtail

^  li Of^fiom of an individual for a certain period;

> In ̂ Geeta Sethi v. State, (2001) 91 DLT 47, it was emphasized

liil!t4.,Courts administering justice on criminal side must always

•  ■■■filhdlti alive to the presumption of innocence which is thediallmark
of criminal Jurisprudence and, thus, a natural consequence is that
every accused is clothed with the presumption of imiocence and
entitled to just, fair and decent trial and the aim of the criminal trial
is not humiliating or harassing an accused, but to determine the
guilty of the innocence.

294. In Inder Mohan Goswami v. State of Uttaranchal (supra), the
Supreme Court had laid down few guidelines for the courts with
regards to issuance of non-bailable warrants: it is reasonable to
believe that the person will not voluntarily appear in court; or the
police authorities are unable to find the person to serve- hint with a
summon; or it is considered that the person could haim someone if
not placed into custody immediately. Further obseived that a non-
bailable warrant could be issued if an accused is charged with the
commission of an offence of a heinous crime and it is feared that he
is likely to tamper or destroy the evidence or-is likely to evade the
process of law.

295. In-Omwati v. State of UP, (2004) 4 SCO 425, the Supreme
Court held that the warrants either bailable or non-bailable should
never be issued without proper scrutiny of facts and complete
application of mind, due to the extremely serious consequences and
ramifications which ensue on issuance of warrants; First the Court
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< f -.'.I • • •§H'di"jr^l 'direct service of the summons along with the copy of the

dbhijijillit. If the accused seem to be avoiding the summons, the

t'olirf jn the second instance should issue bailable-warrant. In the

■  Liiirll-illsLance, when the Court is fully satisfied that the accused is

avoiding the Courts proceeding intentionally, the process of issuance

of the non-bailable warrant should be resorted to. It was also held

that personal liberty is paramount; therefore Courts were cautioned

at the first and second instance to refrain from issuing non-bailable

warrants. The power being discretionary must be exercised,

judiciously with extreme care and caution. The Court should

properly balance both personal liberty and societal interest before

issuing warrants.

The provisions of Section 82 CrPC are mandatory and should be

construed strictly. The Court is required to record its satisfaction

that the accused has absconded or is concealins himself to avoid

execution of warrants

296. In Rohit Kumar @ Raju v. State of NCT Delhi, (2007) 98

DRJ 714 it has been observed as follows;

"" 17. The sine qua nan for an action under
Section 82 is the prior issuance of warrant of
arrest by the Court. There must be a report,
before the Magistrate that the person against,
whom the warrant was issued by him had
absconded or had been concealing himself so
that such warrant can be issued. An attachment

warrant can be issued only after the issuance
ofproclamation.
18. The expression "reason to believe"
occurring in Section 82 Cr.P.C. suggests that
the Court must be subjectively satisfied that the
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person has absconded or has concealed himself
on the materials before him. The term
"absconded" is not to be understood as

implying necessarily that a person leaves the
place in which he is. Its etymological and its !
ordinary sense is to, hide oneself. Further,
under Section 82 Cr.P.C.. the Court issuing '
proclamation must record its satisfaction that
accused had "absconded" or "concealed

himself. "
[19] The three-clauses (a), (b), and (c) of sub
section (2) (i) of Section 82 Cr.P.C. are
conjuctive and not disjunctive. The factuin of
valid publication depends on the satisfaction of
each of these clauses. Clause (ii) of sub-section
(2) is optional; it is not an alternative to clause
(1). The latter clause is mandatory. " .

297. In Devendra Singh Negi v. State of U.P., 1994 Cri LJ 1783,

the Allahabad High Court has observed as under:

"14. The words "has absconded or is concealing
himself so that such warrant cannot be executed" in
Sec. 82 of the Code are significan t. Every person who is
not immediately available cannot be characterised as
an absconder. The court has to record its satisfaction
that the accused has absconded or is concealing in
order to avoid execution of the warrant. The provisions
of Sec. 82 are mandatory and are to be construed
strictly. Sec. 82 requires chat the court must, in the first
instance, issue a warrant and it must put down its
reasons for believing that the accused is absconding or
concealing himself... "

298. The words ''ordinarily resides" used in Section 82 (2)(i)(a)

shall be interpreted liberally to mean not just the official address of
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the accused but also where the accused ordinarily resides i.e. any

place where he would unofficially spend most of his time.

299. In view of above legal propositions, it is crystallised that

Section 82(2)(i) are to be mandatorily followed, which are

conjunctive and not disjunctive.

Circumstances under which attachment can be made under

Section 83 CrPC

300. The property is attached to attract the physical presence of an

accused when they do not present themselves after the issuance of

notices and warrants. But there are several underlying factors like

time, reasons behind the absence of the person, nature of property

attached, interested parties to a property and so on. This article is an

illustration of the provisions governing proclamation and attachment

of property under CrPC.

301. Section 204(1) CrPC states that when the Magistrate who is

empowered to take eognizanee is satisfied that the ease is either a

summons case, then he shall issue a summons for the attendanee of

the person accused or if it's a warrant case, then he may issue a

warrant or a summons to present the accused before the Court at a

certain time. Section 204(5) states that nothing in this section shall

affect the provisions of Section 87 CrPC. The said Section'states that

the Court that is empowered to issue a summons for a person's .

appearanee may issue an arrest warrant against the said person by

penning down the reason behind the same, if:

(i) The Court has a reason to believe that the person has

absconded or would not abide by the summons before or
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after the issuance of summons, but before the date when

the concerned person was required to present himself

before the Court; or

(ii) The person fails to present himself before the Court and'the

summons has been served duly on time and no reasonable

excuse behind such failure has been given to the Court.

302. The Court that issues the proclamation might attach any

movable or immovable property of such person under Section-83

CrPC when it has a reason to believe (by an affidavit or other

evidence) that the person is making an attempt to:

(i) dispose of the immovable property; or

(ii) is going to transfer the immovable property either entirely

or partially, to an area outside the local jurisdiction of the

concerned Court.

303. The Court's order to attach the property would be authorized

within the local jurisdiction. If the attached property is located in

another area, then it would be authorized after being endorsed by the

District Magistrate of the concerned area. The order of attachment is

depicted under Form 7 of the Second Schedule of CrPC to compel

the.appearance of an accused person and the order of attachment is

depicted under Form 6 of the Second Schedule of CrPC to compel

the appearance of a witness.

(i) If the property to be attached is or is inclusive of livestock or

perishable goods, then the Court may grant an order directing

the immediate sale of the property. Livestock implies farm
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animals v/liich are valued as assets. The proceeds earned'from

such sale would be put to use in the way directed by the Court,

(ii) " If the person whose property is attached, is apprehended to 'the

Court or appears voluntarily before the Court within a period,

of two years from-the date of attachment of property, the

procedure will be as follows: ' .

(iii) The person must present himself/herself before the Court that

issued the order of attachment of property or any Court which

is , superior to" that Court.

(iv) The person must prove that they did not intend to conceal

themselves to avoid the execution of the warrant issued

".againstthem. ' -i ' , '

(v) The: person-must prove that they did not have knowledge of

the issue of the order of proclamation, so as to attend to their

""" ' propertyf'if. the above is proved before the Court; then, the

- ,,property so attached should be delivered back to the person. -In

ease the property is sold, then, the net proceeds from the sale

should be granted to that person;" lastly," if the property is sold

partly, then the net proceeds from the part sold and residue of;

■  the property shall be delivered back to "the person only after

-  recovering all expenditure incurred as a consequence of •

,  attaclimenf of the property. ■ - -

304. The CrPC has established the procedure to. handle the attached _

property- .very " elaborately. While invoking the procedure • of

- attachment" of "property, for .-declaring .the person"- -a": proclaimed-

. offender,-time plays a very-vital'fple. The time which is- gtantedrto
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the person to present himself before a Court varies from case to casg

The period to disclose any claims, preferred or objections which;df|

to be made extends to 6 months and the person absconding would ■

only become eligible to be entitled to the property, if he is presented

before the Court within 2 years from the issue of proclamation. If

any of the above time periods are not accorded with, there is a

prominent chance of making the entire process redundant. '

305. This Court upon using its discretion may direct an accused; in

case there is an apprehension that he may ■ abscond, ■ to file ."an

affidavit giving requisite information like his pennanent and current

address along with the mobile number, Aadhar, PAN card details

and the ward number where the income of the accused is assessed.

This affidavit can be directed to be filed along with filling of Bail

Bonds when the accused submits to the jurisdiction of the Trial

Court. The Court has powers to conduct an inqiiiry to ascertain the

detail of the assets from the Income Tax Department vide the PAN'

Card details given by the accused in the aflidavit. Ihis exercise

ensures that the requisite information is available on record to take

action against the accused for absconding or concealing himself to- ■

avoid the execution of warrants, by issuing proclamation for his

appearance and:-'if required attachment,of property in accoidance

with Sections 82 and 83 CrPC.

Conditions for 2rant of bail have to he just and reasonable

306. .It is well settled law that while exercising jurisdiction under

Sections 43.7/438/439 of the CiTC, it is duty of the Court to see that
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conditions for grant of bail should not be arbitrary or capriciousb'|l

should be just and reasonable. The conditions which can be impbSclj

while granting bail are mentioned in Section 437 CrPC. The CdurL

cannot insist the accused to give cash security or to provide local'

surety. An essential requirement in the imposition of any condition is

that it should result in minimum interference with the personal

liberty of accused and rights of police to investigate the case.'A

balance should be maintained between the personal liberty of the

accused and investigational right of police.

307. The Courts while granting bail can also impose the conditions

enumerated in Section 437 CrPC, to assure his presence in the Trial

Court. . ^

(i) The Couit can direct the accused to furnish his Mobile

number along with the undertaking that he/she will always

keep his mobile on active mode and share his live location

with the Investigating Officer as and when requested. The

Accused can also be directed to make a video call to the

Investigating Officer periodically. The Accused may be

directed to give all available addresses including

■ permanent and the current address along with, the proof

'  thereof.

(ii) The Accused can be bound to give an undertaking that

he/she will notify the Investigating Officer in case of

change of address.

(iii) The accused may be directed to furnish Aadhar Card

Number, or any other Government ID.
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-  Jf is'-important to correlate the-value of the bail bond with
/  -■ - . --
:h Kilillfeutg of assets in terms of Moti, Ram v. State ofM.P, (1978) 4

. see 47 in which the eourt held that when sureties should be

demanded , and what sum should be insisted on are dependent on

Variables and the eourt should be "liberal in releasing them .on their

own recognizances by imposing reasonable conditions- and

deprecated the practice of demanding heavy sums by -wayi of baih

Similar proposition has been laid down by the Supreme eou'rt in the

matter of S limit Mehta v. State (NCT of Delhi), (2013) 15 SCC 570". '

- 309. The Supreme Court in above stated judgments,, held that-while;

-granting bail to an".accused," the-conditions imposed,'if any should-

not be "stringerif and be just and_reasonable-. The stringent conditions.,

if imposed, and not.capable "pf compliance, may amount to denial of

' : bail-and -shall , further amount to denial and deprivation-of personal

Sussestions ofMr.. Vikas' Pahwa, Senior Advocate as Amiens ' '
^ Giiriae ' - 7'. j

At the stase of arrest ' -y --

'3"l.d. 'Section 81 Cr-PC lays down the procedure-fo be fo.llowed by i

-  "the. 'Magistrate when the " accused-is brought to. the Court after a .

■■ warrant .had!been issued against..the accused. .At this Mage, The
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accused shall mandatorily be required to fill Form No. 3 of tn| 'h-U'

.Second Schedule of the CrPC. Further, changes be made in the-

abovementioned form by requiring the accused to furnish proof of

his permanent and current address along with the details of Aadhar

or any other Govemnient ID and details of the PAN card with the

Ward in which the income of the aceuse.d gets assessed.

311. The Police' at the time of arrest should collect the following

information" from the accused:

(i) Mandatory affixation of photograph of the aiTestee on T

the arrest memo.

(ii) Inclusion of all the mobiles and landlines connections of

the arrestee in the arrest memo.

(iii) Inclusion of, if any & all Social Networking/ IT

Communication tools like Email IDs,

Fatebook, InStagram, Linkedin, Twitter etc of the

arrestee in the Arrest Memo.

(iv) Creation of a dedicated website for all persons against

whom proclamation issued or are declared Proclaimed

offender.

At the stase of srant of bail to the accused durins investisation

312. It is well settled law that while exercising jurisdiction under

Sections 437,438 and. 43 9 CrPC, it is duty of the Court to ensure that

in the interest of justice appropriate conditions are imposed for grant

of bail to assure the presence of the accused attends the court to

answer the charge filed against him by the police and on the

subsequent dates .thereafter. ■
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313. In terms Section 437(3), the Court may impose conditions

are necessary, in the interest of justice. ■ It is suggested that the •

accused while filing the bail bond shall be required to furnish an

affidavit with:

(i) Mobile number of the accused person along with (he

undertaking that he/she will always keep his mobile on active

mode and share his live location with the 10 if a, requesf is

made for the same by the investigating agency. ,

(ii) The Accused can also be directed to make a video call to the

10 of the case periodically.

.  (ill) All available addresses including permanent and the current

address long with the proof thereof.

(iv) Undertaking that he/she .will notify the 10 in casis of change of '

address.

(v) Aadhar Card details or details of any other Government -

Identification Proof. . .. ^

(vi) PAN Card details along with The Income Tax Ward that the

accused comes under.
'  .1

314. Section 441 CrPC requires an accused and his sureties to fi.le. a

bond when the accused is released on bail. It is submitted that

changes be made to Form 45 of the Second Schedule requiring the

accused to furnish proof of his permanent and cuiTent address .along

Government ID and details of

ory for the accused- and his

with the details of Aadhar or. any other

the PAN card and it shall, be mandai

surety to fill Form 45 of the Second Schedule, CrPC at the time of

filing the bail bond. .
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At the stace of trial

315. Absconding during Trial can ari^e in two categories- •
(i) Those who have not entered appearance in trial even

once- It is suggested that, Court eonducts a proper

inquiry to verify the correet address of the accused on
which the process is required to be served. It will have

-  to be certain that the address at which accused is to be
!  ̂

served is true and complete ,

(ii) The Accused who entefs into the jurisdiction of the
eourt after the cognisance is taken by the court:- In this
case, the accused shoujd be directed to furnish an
affidavit giving his eorrpet address, to ensure regular
appearanee along with an undertaking that he wJl
provide any additional doeuments required by the court
for the purpose of surveillance/monitoiing in ease the
court apprehends that thd accused might abscond during
the trial. The apprehension .of the accused absconding
can be based on past conduct, case history and the
peculiar facts & circumstances of the ease. _

316. The Affidavit furnished by the accused shall contain his
occupation, current and permanent address and it must be required
that the accused give an undertaking to disclose any change m

"address, failing which, it would | be deemed that the address
previously shared by tlte accused was good for the purpose of all
legal complianees.
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■  %! affidavit shall also contain the Aadhar Card or any other

C1d^d)ti'iil!7nt ID along with PAN Number, this will ensure that in
■  :'r. i'iVv' ■ ■ ■

ShitiyilTdfl.lccused absconds, the Investigating agency or the court can

thiCidifd from the Income Tax Department about the assets owned by

the accused for the purpose of attachment under Section 83 CrPC.

318. In cases where the Court has an apprehension of the accused

absconding based on past conduct, case history and the peculiar facts

and circumstances of the case, the Court may direct the accused to

furnish above mentioned 'Additional Documents' along with the

Affidavit. The Court may direct the accused when he is presented

before it to declare his movable and immovable assets as part of

these additional documents in a case where the accused has a history

of absconding and the court seriously apprehends that the "accused
might abscond. Such apprehension, can be based on past conduct,
case history, of tlie accused and the peculiar facts and circumstance

of the case.

319. 'Additional documents' may also include, details of any & all
Social Networking/ IT Communication tools .like Email IDs,

Facebook, Instagram, Linkedin, Twitter etc of the accused.
320. Further, if the accused absconds after grants of.bail, and does,
not appear in response to a proclamation' under section 82 CrPC,
proceedings shall be initiated under Section 174A IPC and he/she
can also be penalised under Section 229A IPC.

321. Once an accused has been charge-sheeted and he submits to

the jurisdiction of the Court, if the court seriously apprehends that
the accused may abscond based upon his past conduct, case history
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and the peculiar facts & drcumstanoes of the case then upon ustni;,
its discretion tire court may direct such accused to file an affidavit on
the first hearing along with additional documents. Such affidavit
shall be in the nature of an undertaking that the accused may furnish
to the court any additional documents including declaration of all his
assets for the purpose of surveillance and monitoring the accused
and attachment of property under section 83 CrPC.
322 f^astly, it is submitted that abovementloned Affidavit, Form
No. 3 and Form no. 45 of the second schedule of the Criminal Code
be filed while keeping in mind fire fundamental right to privacy and
proportionality of bail conditions to the nature of the offence he/she
has been accused of.

c„hynk,inns of Mr. Nikhil God, Standing CmiMMCM
/ihsconclinf^ Offenders

323. Porn IL49 of CBLMmaL - If during the course of
investigation of a ease, sufficient evidence justifying tire arrest of an
accused is collected but , the accused is found evading arrest, a
warrant of arrest should be obtained immediately and ■ the
Investigating Officer should make all possible efforts to trace the
whereabouts of the accused. The Supreme Court in Siate of
Mahamstm v. Dawood Ibrahim Kaskar, 1997(2) Crimes 92 (SC)
held that a waiTant of artcst can be issued by the Court agaurst a
person, who is accused of a non-bailable offence and is evading
arrest, linquiries should be made from his relatives, fr-icirds and other
persons who are likely to be aware of his movements and they
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should all be warned against harboring him. For tracing .the .
absconders. modem techniques, like use of internet/ Facebcfok. ;
twitter and other Social Media platforms etc. may also be resorted; _
Jasiie of Proclamation .

324 ■ Detailed instructions have been issued vide Policy Division
Circular No. 10/2013 through letter No. 21/17/2012-PD dated 26"'
Februaiy , 2013 as regards action to be taken where the accused does ^
not appear in response to the proclamation issued under section 82
CrPC. It would be advisable not to register a ftesh FIR for the
offence under Section 174A IPG in the case in which the absconder
is wanted and that tills offence may be added m the ongoing case
during investigation. The guidelines contained in the circulars issued
on the subject by Policy Division from time to time, may be
followed.

Issue of Rsd Notice •

325. Pr- " nfCBI Manual - In case the accused is suspected
to'be abroad, a Red Notice (earlier called Red Corner Notice) may
be got issued from INTBRPOL (IPSG Lyons) against him. For
getting the Red Notice issued, the prescribed proforma may be

- obtained from the CBIIPGU or downloaded from CBI Website and
"  it may be forwarded to the CBI IPCU, duly filled in, along with an

attested" copy of the warrant of arrest, with ,finglish translation,
photograph and finger prints of the accused, if available. The CBI
IPCU will forward the proforma to IPSG and after the Red Notice is

"  issued,:a copy will be sent by CBI IPCU to the Branch on whose
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request it was got issued. In case the location of absconding accuseq
in a foreign country is known, a request may be made for issun o^
Diffusion instead of Red Notice. The requirements for issue of
Diffusion and the Red Notice are the same. Immediately, after the

arrest of an absconder against whom Red Notice/ Diffusion has been

got issued, CBI IPCU may be informed to get the Red
Notice/Diffusion withdrawn.

Issuance of Look Out Circulars (LOC)

326. Ministry of Home Affairs,. Foreigners Division (Imiiiigration
Section) vide letter No.25016/10/2017Tmm.(Pt) dated 22
February, 2021 has issued-detailed guidelines regarding issuance>,of
Look Out Circulars. -

Revocation/withholdina Passport

327. Ministry of External Affairs, New Delhi may be requested not
to provide passport facilities to the absconding accused and also
revoke the Passport,, if already issued, as provided under Seetions 6
and 10 of the Passports Act, 1967. Deputy Direetor, IPCU, CBI,
New Delhi has been appointed as the Nodal Officer for such matters
in the CBI.

Recordins^ of Evidence under Section 299 CrPC

328. In all eases in which an accused is absconding, except those of
exceedingly trivial , or petty nature or when special circumstances
exist which make the procedure unnecessary or undesirable, the
Court should be requested to record evidence against the absconded
.offender under Section 299 CrPC. ,
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329. In order to render evidence recorded under Sectron 299 CrPC
admissible at future trial, it must bo proved and put on record that the-
offender has absconded and that there is no immediate prospect of
arresting him. ^ ■ ' •

■ 330. In cases where some of the accused are absconding and some
are facing trial in the Court the evidence should first be produced to
prove that these persons are absconding and that there was no
immediate prospect of arresting them. The evidence of the witnesses
should thereafter be recorded in the case against .those present. Such
evidence- would be relevant against the absconders under Section
299 CrPC, according to which on the arrest of the absconding -
accused, the deposition of the witnesses recorded in his absrace may
be given in evidence against him if the deponent is dead or incapable
of giving evidence or caimot be/found or his presence' cannot be -■
procured withbut an amount of delay or inconvenience which, under :
thel-circumstances of the case would be unreasonable.'/fhe last .
ground can easily be cited whei-e.-a large number of prosecution
witnesses have been examined in the absence of the absconding -
accused.

Piihlicitv refmrdina Absconded Offenders

331'. A descriptive roll, marks of identification and, if possjble, a
photograph of the absconded .offender should be maintained by the

-  Branch in a. dossier and wide ...publicity given to seek public
.  ' cooperation in the aiTcst of the absconder. Documents should also he-

sent to' the C.I.D./local Police Station of the- State concerned for
■ publication in their Gazette. Policy Division orders/instiuctions
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regai-ding-POs/absconders and Fugitives should be complied vujii
meticulously. The Fugitive Investigation Support Unit (FISU) tmd|
DD IPCU, CBI, New Delhi should be kept informed and then

i

Instructions complied with.
332. Rp.wards for Apprehension—of Proclaimed—Qffendeis/
Ahsoonders -Para 11.58 of Manual - In suitable cases, the Flead of
Branch should submit to the Head Office recommendations • for
rewards for apprehension of the absconded offenders and if the Head
Office sanctions tlie reward, it should be given wide publicity.
Guidelines issued vide Policy Division Letter No. 21/18/2012-PD
dated 19^'' June, 2017 may be followed.
Maintencince of Dossiers of Ahscondei s
333 Para 11.59 nf CBI Manual - The names of all absconding
accused shall be entered in Dossier Sub-Module of CRIMES Module
and/or in a register of absconders, which should be maintained m
each Branch. It should be ensured that the relevant particulars
including those available in audio/video form are entered in the said
records, so that adequate steps are taken for arresting them. Records
shall be maintained in each Branch for each of the following
categories

a) Proclaimed p^enJen^/abscondcrs involved in cases
registered in the Branch.
b) Proclaimed offender wanted in cases of other
Branches of CBI, who are residents of places within the
jurisdiction of the Branch and are likely to. visit their home
districts.
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334. Retention of-Records in cases against Absconders - Fara

11.60 of Manual ~ All documents of the cases- in which the accused

persons or any one of them is absconding, the .case file and the

seized property should be carefully preserved so that these maybe

available when the accused is "arrested. Such documents, files and

property will not be destroyed for a period of 30 years from the date

of proclamation of absconders. ■

.335. Periodical Enqidries -Para 11.61 of CBI Manual — Enquiries

should be made about all the proclaimed offenders and efforts made

for their arrest, by forming" special teams whenever necessary. The

results of such.enquiries and efforts to apprehend them should be

mentioned in the Dossier Module or the register kept in the

Branches. Instructions issued by the Policy Division and Fugitive

Investigation Support Unit in. this regard should be complied with

meticulously. ,' ■ .

336. Removal of Names f^om Dossier'Siib-Module/RQ9islQrs - Para

11.62 of CBI Manual - Head of Branch may remove the name of

proclaimed offender IobscondQV?, from the register on the occurrence

of any of the following contingencies:.

a) AiTest of the accused; -

■  b) Death of the proclaimed offender or expiry of 30 years

from the date of proclamation; ■

' c) Any other good and sufficient reason, e.g., trifling nature of -

the case or lack of sufficient. evidence for a successful

prosecution or withdrawal of the case etc.
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337. S!ppx-Aal Drivps - Para 5.7 of CBl Manual - In order to Havb
demonstrative impact, extensive Special drives, preferably at least.
once every quarter, shall be organized to target the Imown coijupt
departments, organizations and identified public servants so as to
attack corruption both at the grass root and high levels. During these
drives, extensive and simultaneous searches/ surprise checks shall be
conducted to detect and generate quality cases. Each Branch shall

identify "quality cases for registration during special drives aftei
scrutinizing the SIRs, complaints ̂ and other information pending
with the Branch. , ,

Imnedimcnts in Early Tracing and Detection of Proclaimed

Offenders and Taking Legal Action:

338. It would be appropriate to identify existing lacunae in rapid .
tracing and detection o f proclaimed offenders. This analysis would
allow for more precise understanding of issues involved and to
formulate suitable responses.

339; Tracing of proclaimed offenders would require accurate

personal identification details like: Good quality photographs, .
Fingerprints- Name, parentage, date of birth, native place and last
known address; Copies of Photo Identity documents like passport,

PAN card, EPIC card, proof of address etc.; Identification marks and'
general ̂ descriptors like height, prominent Tacial looks etc.;
Communication details: e-mail ID, mobile number, landline nuinbei

etc7 and Social Media accounts if any: Facebook, WhatsApp etc.
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•J_40. Unfortunately, in several of the Proclaimed offenders ey|
such basic personal identification details are not easily availablyr
recorded. Without even basic personal details much difficulties ailse
in reaching out widely to other police districts in eliciting theiJ'
cooperation in tracing of such P.Os'. The non-availability of Such
basic inforination.may be due to Proclaimed Offenders never having
been come in contact in person with investigation agency or courts
earlier and even if the Proclaimed Offender had earlier joined
investigation or attended courts, the said basic personal identifiei
details not having been accurately recorded at that stage.
341. ST,rP.des not .^^Mr.ientlv well argvninted with Accused to,

P.nahle tracing - The power of grant of bail with sureties and bond
are often exercised in a mechanical manner and sufficient efforts aie
not taken to ensure quality of sureties. It's not uncommon to find in
many instances that sureties have no particular personal
acquaintance with the Proclaimed Offender and are not much helpfnl
in tracing of a Proclaimed Offender. In some instances there may be
persons who habitually act as sureties to several accused and have no
personal Icnowhow on the subjects they are giving sureties for. I his
important safeguard of taking sureties to prevent breach of bail
conditions is not effectively exercised. Sufficient .due diligence or

verification of qualitative nature of sureties is not done m many
instances.

342. Insufficient information on familial linkages__gnd circle of
close contacts -- Apart from basic personal identifiers of the
Proclaimed Offenders, it is essential to. have sufficient details on

CRL.M.C. 5328/2013 & CRl.M.C. 4438/2015
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familial linkages'and circle of close contacts of Proclaims
'offenders. Such details allow tor rapid-collection of inforaMti<m;<^
whereabouts of the Proclaimed Offender and to trace his possible ■ ,
movements and detect Proclaimed Offenders more easily. However, .
such details are not always systematically recorded when Proclaimed
Offenders have earlier been in contact with tire investigative agency
or while attending court.. This can lead to delays m tracing' of
Proclaimed Offenders. - . -

343. Inadeauatf- Iracine of technical trails/ leads of f roclaimed
Offenders - In the present ICT (Information and Communication
Technology) environment there is need to identify digital footprints
of Proclaimed Offenders with regard to use of soeial media, VoIP
communication platforms, e-mails, use of cryptocuiiency etc. apart
from traditional communication means like telephone, mobile and
letters! For suOcessful tracing and tracking down of Proclaimed
Offenders it will be necessary to focus, on systematic identification
and tracking of technical trails and leads-left behind by Proclaimed
Offenders. This includes electronic trails on social media, electronic
communication .etc. This vital area of investigation is not sufficiently
prioritized by several investigators while tracing Proclaimed
Offenders. ' " -

344. Inadequate tracing of fmnnnnl trails/ leads of jPi oclaimed
Offenders - Tracking and tracing of Proclaimed Offenders .through-
identification - of financial and payment -trails and leads is
increasingly important.' With i rapid proliferation of . e-payment.
gateways, . online' purchase, e-eommeree facilities.,- electronic
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financial transfers, digital.banking platforms etc. it is required 1| ■
identify possible financial leads that can be used to trace and track ,
Proclaimed Offenders. Use of such methods of detection has is not
always done systematically by investigators to have successful
outcomes in tracing and detection of Proclaimed Offenders. ' ■

345 . in idevtmration of yrnperties owned hv Proclaimed
Offenders - Often Proclaimed Offenders do not possess properties in

their own names and have properties in names of close relatives or
benami persons or sold off. Furtlier, properties may be dispersed
across interstate or international jurisdictions. This leads to much
delays in identification of properties owned by declared P.Os. Henee
attachment proceedings of properties of Proclaimed Offenders under
83 CrPC are much delayed and not able to be given effect to
expeditiously. .

346. n^eh, nfeventio'^ r.f Prit nf PrncMmed OffendjES±SMLMia .
Systematic efforts are not sometimes taken by investigative

agencies in preventing Proclaimed Offenders from leaving India by
issue of Look Out Circulars in a timely manner to prevent exit from
India - thi-ough official immigration points. Further remote
possibilities of unauthorized exit through land borders or sea routes
have to be accounted for. Further if timely steps are not taken to
impound or revoke passport of the Proclaimed offender, then there

■■ exists window-of opportunity for the Proclaimed Offender to travel
- freely, in international jurisdictions.■
347. -. Inadequate efforts with tracing Proclaimed Offendeis in

- i„mr„oiin,ral iwisdictions -.-When a Proelaimed Offender is_

CRLM.C.532S/20U&CU.MC.443mOi3 ragriaofias



suspected to have crossed over 'to- an-international jurisdiction, :.,g ;
systematic efforts to trace ' the. Proclaimed Offenders across .vii
international jurisdictions arc not always launched by investigative
agencies. Assistance of INTERPOL channels are not always taken
by means of issue of suitable INTERPOL notice to alert foreign daw
enforcement agencies on iite Proclaimed Offender and seek their '
assistance in tracing and tracking.

f  mimaemi'.nt of nubUc netivtoHcc in tmcMV of Pwciaimed

Offenders

348. Measures are needed to be taken to give wide publicity
regarding Proclaimed Offenders mainly by measures detailed m
section 82(2) CrPC. ■ -

349. Plowever, the scope to further leverage modern.ICI platforms
to give wide public access and publicity to details of Proclaimed
Offenders are hot sufficiently utilized in tracing P.Os. Seeking active

" public assistance in tracing and tracking of Proclaimed Offenders for
crowd sourcing critical information in a user friendly .and .
instantaneous manner using ICT platforms remains to be less
explored. - . ■ .

Continuous and systematic follow up of leads

350., In cases where FIR-is not registered or there is delay in,
registering as per Section I74A ffC and launch criminal _
investigations to trace and locate/arrest the accused; there is no ' .

■systematic recording of efforts being made to track-down the. -
Proclaimed Offender and for detailing of leads available and. effotts

However, there are much delays in registering of FIR even

CRL.M.a 5528/2013&CRL.M.C. 4438/2013 . ... " I" "/"r



after Proclaimed Offender declaration.. Such delays hamper-

systematic, response tobeefforted. y ■ . '

Procedural Compliance requirements of Section 195 Ci'PC
/■

requirements

351. In Prosecution of cases of Section I74A IPG, the procedural .

- compliance required by Section 195 C.rPC at the. stage of cognizance
needs to be adhered to. In absence of compliance to procedural

necessity of complaint, as envisaged under Section 195 CrPC, the
prosecution of cases under Section 174A IPG is not possible.

Sussested Measures to Expedite Trackins and Detection Of

Proclttinted Offenders

The following steps may be taken once an accused is proclaimed by

a criminal court as per provisions of 82 GrPG as .a proclaimed

offender. . - - ' ' ■

Registration of FIR hv Jiirisdictional Police Station

■  352.- A.FIR may be registered in the jurisdictional police station

. under Section 174A IPG andicriminal investigations launched.. It is

felt that stage of registration of FIR needs to be clarified further i.e.

at the time .of declaration of Proclaimed Offenders or mandatory:

period or on apprehension of Proclaimed Offender. The necessity of

- complaint as per Section 195 CrPG also needs to be kept in.view.- -

Expeditious Steps to Attach Properties of the Proclaimed offender

,353. ..Expeditious steps need to be taken by the investigation officer

-to locate movable, or 'immovable properties, belonging to the "
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proclaimed offender ̂ ni attachment by Court without delay oMii
identified properties as pet provisions of Section 83 CrPC. - : «| ,

354. More concerted efforts have to be made to trace dowh^
properties in name of Proclaimed Offender either across districts or -
in different States and in some instances even in intematibnai
jurisdictions. -

355. Systematic search of databases of Registrar of Properties, 11
records and revenue records may be useful in faster identification of
properties held by Proclaimed Offenders.
Issue of Look Out Circulcir (LOC)

356. Ministry of Home Affairs, Foreigners Division (Immigration
Section) vide letter No.25016/10/2017-Imm.(Pt.) -dated :• 22"''
February, 2021 has issued detailed guidelines regarding issuance of
LOCs „ for alerting all Immigration Check Points (ICP). Issue of
Look Out Circulars in a timely manner can prevent escape of
Proclaimed offenders to foreign jurisdictions. However, availability
certain basic personal identifiers or passport number would be a pre
requisite for issue of Look Out Circulars.

or Wevncaiion of PaftspoH as per the. Passports Act^
rQ67 ̂prfiou 10(3)(h):

357. Steps to be initiated, for impounding or revocation of passport
of the Proclaimed offender. In the absence of impounding or

.  revocation of passports, the Proclaimed Offenders would be at
liberty to travel freely in international jurisdictions, laking
expeditious steps in this regard can be key in curtailing scope for
international movements of Proclaimed Offenders.

CRL.M.C. 5328/2013 & CRL.M.G. 4438/2013 .



Publicly Searchable Standardized National Search Databast-^
Proclaimed Offenders ■ ' %

358. Availability of a publicly accessible database on Proclaimed

Offenders which can be easily checked and searehed by the general

public can be very useful in eliciting public coopeiation in leceiving
critical'timely infonnation on proclaimed offenders. The digital

platform may have easy user-tfiendly online mechanism foi public

to give tip-offs or useful information on P.Os for assistance of law

enforcement agencies.

359. The ''Digital Police PortaF launehed by MHA in 2018 is.

eonnecting all CCTNS ,based serviees as well as different Apps for .

poliee are available on this single' central portal. Details of
Proclaimed offenders are publiely accessible on this platfoim using

the following link:

http://www.digitalr)olicecitizenservices.gov.in/centeiciti2en/log^irLht
m;isessionid=l 9854D38557Ah 143920h52h31BD78129
360. The existing database may be made more easily accessible and

provisions for publie to give eritical inputs or tip-offs using the

digital platform may be considered, further the database may be
made available to Finaneial Intelligenee Unit to develop suitable Red

Flag Indicators to track financial transactions by Pr'oclaimed
offenders and provide Suspicious Transaction Reports that may help
identify Proclaimed Offenders.

361. The CBI as National Central Bureau for INTERPOL in India

presently hosts on its publiely aceessible website extensive details of
Red Notice subjects wanted by Indian I.aw Enforcement Agencies
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(httESilMjLgov^^ The'il
fugitives/ absconders are generally suspected to have absconded to
international jurisdictions.

Ihe oflNTEUPOL channels if Prodaimed offender is suspected to
he abroad

362. The Investigating Agency through the Interpol Liaison Officei
contact National Central Bureau-New Delhi, CBI requesting issue of
suitable INTERPOL Notice through IPSG for locating or tracing the
Proclaimed offender Abroad. ' . .

vvnlidv.ewto ininors.ortohelp.dwtiiyoersonr.'vViUi h View lu i . > ^ , ^ ., -,.-Kir-v.

^  i exlracution or similar lav/ftil who aie unable .o
action.

dcntify themselves.

r  1 blue MOTlCEtTo colled mm "^LACK NOTICE: To seek
I  L ! Lclnional information abonl iniormation on unidenh.ied
!  v.. I a person's idoiiiity. location boi.ic.s.,  jciivities in relation to a | iuLk !

dui; crunc. it i_j

r  -I,: ■ ,r-To warn of■'rpprf..; 'y.QT CE. To provide - - v .
•  . .. ... ...na .nittihcr-nrn so event, a person, an obiectI  t.a.nii i^a < who have or a process repi'csenting a

cornitted crimMial offeiices . serious and miiminent threat
;;L and are likely to repeat these to puulic uOtcty.

crimes in other countries.
■■ . L.--rrx_-U?\! SECUhiTV
;ctiMC' ' "iriA.iAi.
M01 ICE; Issued for groups
and iiicliviclu.'Ji5 'v.'lio are

><-a-
1 : ■

PURPLE NOTtCE: To seek or
provide inforinalion on
modus operandi. objects,
devices and concaalmeni

raixet; of'uN Acm ity ; LLL methodit used by criminals.
Council sanctions
.committees.

363. The International Police Cooperation Unit of CBI coordinates
with National Central Bureaux of INTHRPOL in 194 member

' countries of INTBRIA)L to seek assistance on police to police
cooDeration basis. Use of INTLRPOL notices are an effective means
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of comraunicating information on wanted Proclaimed Offenders m a,
structured manner to International Law Enforcement Agencies. ■
f  Fnrmal Chnnne.k of Infmirtirmal Miitiml Assistance:

364. If Proclaimed offender is located abroad, for purposes, of
Mutual legal Assistance from International Jurisdictions, assistance
may be sought through formal channels as per extant/latest MHA
Guidelines.

fbiins://wwv.mha Pov.in/sites/default/liles/ISIl Comprehensivefaui

Uplinesl6n37.020.pdf - Annexure B). The International Police

Cooperation Unit of the CBI renders key assistance to Indian Law
Enforcement Agencies in this regard through the International Police
Cooperation Cell and National Central Bureau-New Delhi.

r,f at Time of Bail anjLActimJkca^

ahsconder. , ■ "

365. At the time of grant of bail by the court of the accused,
verlEcafion of the sureties is necessary being dire need to avoid any
ingenuine surety.

366. This important safeguard of taking sureties to prevent breach
of ball conditions needs to be effectively exercised. Sufficient due
diligence or verification of qualitative nature of sureties may be
necessary to ensure adherence to bail conditions. Necessary legal
action also needs to be taken against sureties so as to prevent m-
genuine sureties.

Fnllowine Fmaxrinl Trails of P-oclmmed Offenders

367. With increase in reliance on electronic commerce, e-banking
and payment gateways, it's become all the more impoitant to

CR1..M.C.532S/20J3S^CKLM.C.-1438/21)13 . Page IIS of 185
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idcntirr financial trails of 'Froclaimed Offenders and the clues .
generated from such analysis of financial trails with close con ae S

■f 1 In tracine of Proclaimed Offenders. Ihe use ocan be critical m tiacing ^ ,
,  JT n Uv FTU-IND to considerdatabase of Proclaimed offenders - y u 1 with '

incorporation of suitable RFIs (Red'I-lag Indicators) may helpidentification offinancial trails of Rrocimmen'0#enriers.
Frenrdin^ of CeHginUmm>J^^ .
368. There is need for accurate recording of eeiUin i en ,
details of accused and suspects, especially m crimes o' ig ci
gravity, either when they are joining investigation or attending courts
■for enabling effective tracing in case they become abseonders or aredeclared Proclaimed Offenders at a later point in time. ^ ^
369 A suggestion on possible details that could be volun an y
received from them at a suitable stage either during investigation or
While attending court to the extent possible include: Good puah^

-  photographs from multiple axes,' Fingerprints recorded diglta y.
'Name, parentage, date of birth, native place and last known address.^

Copies of Photo Identity, documents like passport, EPIC, cai-d, piooi
.  of addi-ess . etc.. Identification marks and general descriptors jike

height' prominent facial looks etc. Communication details:„e-mail ,
id' mobile number, landline number etc. Social Media-account
details if any: Faeeb^/ok, WhatsApp- etc. Details of, close family
members and social acquaintances; Financial accounts details: Bpnk
accounts, PAN card nun^er etCT .

■-ki •«-!



n.Ahi Police in termsjrjjudgmmi—

370 and compJmaddmmJdMmMBermi&-- ■
(i) 10 shall rocord the correct and complete present as well

as permanent address of the accused person/s at the tune
of arrest. ■ .

(ii) 10 shall cross verify the residential addresses from
other supportive authentic documents, but not limited to
Voter ID Card, Voter List on web. Driving Licence,
Mobile Phone ownershlp/CDR, Revenue records, Post
Office reeord. Electric Bill, whichever are available and
possible.

(Ill) SHO shall personally ensure to verify both perman
and present addresses of the accused person/s
physically. During verification, if 1 archa 12 I
Information Sheet is returned un-served, the same shall
be Intimated to the concerned court.

(ii) 10 shall meticulously record the details in the Case
. Diaries regarding steps taken to ensure the accuracy of
the present, permanent, last taown and other
address(cs) of the accused person/s.

(v) Similar exercise Is also required to be undertaken for
the Sureties at the time, when bail Is granted to the
accused person/s or at the time of his/her release from

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013
Page 120 of 185

•'T .

■■ C..f k:



-  Th. 10, in consuUation with Ihe cononrned Pubho
Prosecutor/Standing Counsel, must - oppose te
application for grant of bail to the Proclaimed offender
or move an application for cmrcellation of the same,,as
the case may be, at initial stage, if the 10 rs not satrsfied
„hh the authenticity of the residential address of the

"  accused. ^
. P j the Section_J2Q{2X__CrPL

171 F.renution ftovestigatingOffrcer shall ensure that the accusedexecutesabond as

per the provisions laid in Section 170(2) Cr.P.C. and ensure the
appearance of the accused person/s before the concerned Magrstrat.
372, 'c^-rire of Noticej/SMmmm-AJnslsBUa^^

o- I F AAnil etc — lu ds Judgment dated

10-. July 2020 in Suo moto W.P.(C) No.3/2020 m I.A.
No 48461/2020 the Supreme Court of India has directed that servree
of notices, summons and exchange of pleadings/documents may be
effected by e-mail, PAX, commonly used instant messagmg
services, such as WhatsApp, Telegram, Signal etc. This may be put
in the regulai- practice by the I.Os. ,
373 n.,„ under SectimLmiCrlfflJsLM!^^
During the service of notices/warrants,, the Investigation Officer
shall follow the due process as mentioned in Section 82/83 CrPC and
submit a factual report to the concerned Court. The fimehne as
mentioned in CrPC or Court orders must be strictly adhered to.
374. and training^^iU^slm-^^^ '

hejween ProdamMJffm^^lMUff^^

c„cM.c. .sesrms e, chlm.c. 44^013
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and familiarization of Standins Orders, already issue - In view of

the issues concerning Proclaimed offenders as it has emeiged in the

Judgment, it is suggested that following awareness programme may

be conducted to sensitize the Supervisory Officers and Investigating

Officers on regular interval. , ;

375. Awareness programme for the Police Officers legarding the

distinction between Proclaimed Person and Proclaimed offender

may be conducted in view of the legal provisions and various ■

judgments.

376. Delhi Police has already issued Standing Order No. Ops.21

(previous Standing Order No.168/2010), dated 27.02.2010 (copy
enclosed as Annexure B-2) and Standing Order No.390/2016, datea

13"' July, 2016 for meticulous compliance. Standing Order-No.
Ops.21 contains comprehensive guidelines for Supervisory and
Investigating officers with respect to the action against absconders

and Proclaimed offenders, whereas Standing Order No.390/2016

recognizes the hard work and commitment of the Police offlceis for
arresting Proclaimed offenders by granting them incentives i.e. out

of turn promotion and Asadharna Karya Puraskar.

377. Relevant Provisions

Code of Criminal Procedure

Section 40 - Duty of officers employed in connection with the
affairs of a villas^e to make certain report—

(7) Every officer employed in connection with the affairs of a
village and every person residing in a village shall forthwith
communicate to the nearest Magistrate or to the officer in
charge of the nearest police station, whichever is nearer, any
information which he may possess respecting

CRL.M. C. 5328/2013 & CRL.M. C. 4438/2013 Page 122 of 185
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.,ni nr temvorary residence of any notorious(a) the permanent T/doperty in or near such villager

7ryilo :L7.'°utr.
% the commission of or "ffffe punishableImage any "^fffffff'Z^f^ltsecZn ,47. or
under Section 143, Section
Section 148 of the Indian Pena- o _ of any sudden or
(d) the occurrence ^nder suspicious
unnatural death f „,c/, village of any
circumstattces or ihc . which lead to a

""'fnfble fpicion tL'such a death has occurred or thereasonable suspi nerson in
disappearance front sue ^ suspicion that a

■cumstances which lead to a ' easona f
n-bailable offence has been committed in lespe Jcir

■ non

intention to commit, at anyplace out(e) the commission of oi intemio ,-/• in India,

secitons of the ««« To 399 (both
iflJS 436. 449. 450. 457 to 460 (both

1  ARQ A 489-B 489-C and 489-D;fTfttter likefy to a'ffect the maintenance of order or ̂
any, of crime or the safety of person or piopetty

leZecting which the District Magistrate, by general orepccalespeciing previous saneiion of the State
TJ'ern'neni, has directed him to communicate informatton.
(2) In this section,--
n) "village" includes village-lands; -i) fe Expression "proclaimed offender" includes any personfflZ as an fender by any Court or outhort^ m any
territory in India to which this Code does not. ex end ,n
respect of any act which if commuted in the territories towhich this Code extends, would be an offence pumsnable

CIU..M.C!532S/20IJ Jl CRI..M.C. 4438/2013 f
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under any of the following sections of the /ndwn
------

"officer employed in connection with the affairs-t: -i »/--•;:; £; -S
administration of the village.

'fc's

r,:si™« ;:,sr"..rt »* ■■-"■»;
a wnYte« proclamation requiring him to appear atXe aZt a specified time not less ihan thtrly days from the.date ofpublishing such proclamation
(2) The proclamation shall be published as fo - o .iL) UsLli be publicly read in some conspicuous place of
the town or village in which such person
(h) ■ it shall be affixed to some conspicuous pc^J t oj ̂ ^
0, home-stead in which such person ordinarily resides
some conspicuous place ofsuch town or village,
(c) a copy thereof shall be affixed to some conspicuous pat
iiifi ̂hfcowTmay also, if it thinks fit, direct a copy of thepLlamation to be published in a daily newspaper circula .t g
in the place in which such person ordinarily resides. ,
(3) A statement in writing by the court issuing ^p oclamation to the effect that the f ̂
published on a specified day, in the manne,
Clause (i) of subsection (2), shall be conclusive ewdcnce ,hat
the requirements of this section have been complied wl ., an
that the proclamation was published on such day. ■(4) Where a proclamation published under su sec ton ( )
is in respect of a person accused
under section 302, 304, 364. 367, 382, 392, 393, 394, 395,

CKL.M.C.SS2SnolSdCRL.M.C. 443472013 fmplUvftss



/r^J.

,07 398 399 400. 402. 436. 449. 459 or 460 of the
LlfpJi CO.. o«. sueH t
specified place and time fit.

i'Z:::h^:pZZd:ffender and mahe a declaration
nTLvisions of cub-sections (2) and (3) thaU apply to

a^ decZ^n^ode by the Court under sub-section (4) o. theyapXl the proclamation published under sub-sectton (I).

Section at - dmchmeni otj2moiiyJ>£j2dB<dLa!^^

fi reasons to be recorded in writing, at any time afict the
issue of the proclamation, order the attachment of any
property, movable or immovable, or both, belonging
proclaimed person: /■

L/ the person in relation to whom the proclamation is
is about to dispose of the whole or any part of his(a)

pre

(b)
property, or or any part of his
(h) is about to remuvc.
nrouerty from the local Jurisdiction of the court.

It may order the attachment simultaneously with the issue
order shall authorize the attachment of any

vLpeity belonging to such person within the district in whichTfs made and it shad authorize the attachment of any.
Di-onerty bdonging to such person without such district whenendorsed by the District Magistrate within whose district such

fflhl'pToperty ordered to be attached is a debt or other^
movable property, the attachment under this section shal
inade-

(a) by seizure; or
fh) by the appointment of a receiver, 01(C) by an order in writing prohibiting the delivery of

CRL.M:.C. S328/20I3 &CRL.M.C.443S/2tll} P«gcJ2Sof



such property to the proclamedUson or to arty M fh ̂
''""%yall or any trro of such methods, as the cdm

thinks fit. Lacked is immovable, the
(4) If the property ordeted lobe aitat^h ,
attachment under this sectmn shallJt the ^ ̂

^  in thp State Government be maac 5

ZuZr of te Lict in .hich the land is situate, and tn^l
other cases-

fn) by taking possessions Of
), t by the appointment of n receiver; or ■
M  Z an order in wrtting prohibiting the payment of
iL on delivery of property to the proclaimed person ot
any one on his behalf; or
°(d) by all or any tfvo of s

property ordered to be attached consists of live-

expeaicni, u r

y

uch methods, as the Court

order of the court,
lOr, T1 T ' 1 J.1

f. i C4-

't

liabilities of a receiverproceeds of the sale shall ab ide the
(6) The povter^ dut^ af a
appointed under this se ■ , Procedure, 1908
receiver appointed under the Code oj ̂ ivu r
(5 of 1908).

SectmM- ,a the

O V fZff^iXd :ZL section S3, .dhin
nther than the proclaimed persbn, on the gioun , ,
claimant or objector has an interest in f
ntch interest is not liable to attachment unde Secttp S3,
claim or objection shall be inquped into, and may be allowor disallowed in whole or in part: ^ ma^rtion made

j'rovided that any claim preferred or objeciton madp
within the period allowed by thislsub-sectwn may. m 'fp
of the death of the claimant or objector, be continue y
legal representative.

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013
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(2) Claims orlr oj
preferred or made m objection is in respect
attachment is issued , J nrder endorsed under sub-
t^propto^^-^^XlnZ court of tbe Cbief J^icialsection (2 attachment is made .

or objection sMl be inquired into by the
Court muMchMupr^r^^-^^

Provided that, if it is [ J disposal
a Chief Judicial Magistrate, he may make it over Jo, p
to any Magistrate subordinate to m disallowed
(4) Any person whose claim

" f'' '"dVf ole yfar from the date of such order,within a period fjj^ right which he claims in respect
institute a suit to estaOtisn i ■ s of such suit,
of the property in dispute: but subject to the J
if any, the order shall be conclusive.

SectipnM - Ededm^JSl^amUem^
PlPJliPfy- , , nrtiipm-i within the time specified

the property from the attachment ^
'AC foperty under the

specified in m j disoosal of the State Government,

zizvrviTJz^
7  7 V /' iha nffnrhment and until any ciaim p jthe date of the disposed of under
objection made un

be sold whenever It thinh fit f attachment, any
(3j If wit in two ye^jom the^ datt.J^^
person whose propel ty IS ^ nnnears voluntarily
Qfnf/o Gnvernment under subsection (2), app ■
oTs Z f t fed and brought before the Court by whoseILffefoperty was attached, or the Court to which such

- ...
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Court is or
Court that he did not abscon ^jr^at he had
'^rZZoZcfZZeTZZdion as to enable him to attend not such notice 0] ine p r^mnpriv or if the same

ZeZr. 'ifpart only has been sold, the net p C^ds of the sale' and the
thereof has been sold, the net all
tesidue of the be Leered
costs incurred in consequence uj

to him.

SecUmM- AmmUtmjsrdei^^
rpstoration ofjMached propel ty_ nf Section 85 who

aggrieved by any refusal todeliv p P J

fithere I no P^r competent to try or commd for ''C''pfeS LaJine the
offenee complained of "'"C behalf of the pioseeution, and
witnesses (if any) produced on bel f f fan may on the

Inauiry into or trial for. the offence with which he ,s charged
f the deponent is dead or incapable of giving evuknce or
i Lfbe found or his presence cannot be procured wdhout
''Zamount of delay, expense or inconvenience which, un er
the circumstances of the case, would be "yypff. .
r?) If it. appears that an offence punishable with d.ath o
tmrisonment for life has been committed by some person or
fZZ unJwn. the High Court or the Sessions Judge m^ led that any Magistrate of the first class sM ho d an
inauiry and examine any witnesses who can give cvidenc
concerning the offence and any
aiven in evidence against any person who is subscqu ; (!5

CRL.M.C. ssismis Si eKL.M.c. "f"'



accused of the offence, if the depon^lff
giving evidence or beyond the Umds of India. ,

7g. Indian Pencil Code
toresponse'jearance in

-  Non-apptdUi ——

^.nrlanfation imder_sectionJ2_oi^^Sicrfinn 174A_ -

1974 specified place and theWhoever fads to pM^^d under
specified time as of the Code of Critninal
sub-secuon () / „ished with imprisonment for a
Procedure. 197i ''"f" ° „ith fine or with
term which may been made under
I  Pi nvtd where a declaration nas ocen n■both, and 7^®"; pronouncing him as, a
sub-section (4) 7j . , .^..^nued with imprisonment

a.. I.

liable to fine.
XXX XXX XXX

rinssificp'tion of Offence_
Pal a I „ „ Mipnri or fine or with both

class-'-Non-coinpoiindable.

Para II « ^ Mpanri and fine—

■  class—Non-compoundable.
XXX XXX XXX

Secfionmfi-^Z^avinf^i^dwith «« f-
:ir„: :r./is:s^s r'7 «
Zfear in Court in accordance with the terms ofthebmlo
bind shall be punished with imprisonment of eiihfZipZfr a tL which may extend to one year. or.with
fine, or with both.

CRL.M.C. 5328/2013 &CRL.M.C. 4438/2013 ^ '
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Explanation =

The punishfneni under this section is_ .
.  (a) in addition to the punishment to which the offender would

be liable on a conviction for the offence with which he has
been charged; and . ,

-  (b) without, prejudice to the power of the Court to ord^i
forfeiture of the bond.]
CLASSIFICATION OF OFFENCE
Punishment—Imprisonment for 1 year, or fine, or o
Cognizable-Non-bailable-Triable by any Magistrate-Non-.
compoundable.

^7Q Law Commission of India Report No.239 —

On Expeditious Investigation and. Trial., of Criminal Cases
. Against Influential Public Personalities submitted to the
Supreme Court of India in Virender Kumar Ohri v. Union of
India, WP(C) NO. 341/2004, 03/2012 ■
2.4 Cnvffes for delav in the urosTesj_ofC]f_mses_jnNr^

'JPtPte of some or nil the accused or yinn-production 'of
prisoners at the stace of ihamitif of charges and

'  durinv trial Fnrnest efforts are not heinu made hy the Police
npnrehendmo and prnducim the absconding accused.

Execution "f r.o.-not': hns become the, least priority for the
-  „„ji„ ,,ho hare their own reasons - eenuine as well as

nriifrr.ial Where there are large number of accused, the delays.
nrn this Proclamation orders under section 82 of the Code of
Criminal Procedure can he issued against any person for.
whose arrest the Magistrate had issued a warrant. The

■  investimiinp officer has oiflyrttLCQmnce the Coui±fliaLJhe
warrantee is evodin^ arrest and has^one into hiding_and_tha[
the warrant could not be executed. Hence, the initiative has to
he taken by the investisation officer Once the proclamation
orders are issued they should be immediately promulgated.
Orders of attachment under section 83 of the Code of
Criminal Procedure can also be issued simultaneously along
with the proclamation orders. The .period of 30 days
mentioned in section 82 of the Code of Criminal Procedure is
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0)bri
tue me aimed to the accused to f
'cm "'■'vTr"zany property t "ZZed out

tinte to transfer, alienate, mortgage or conceal them.'Zr'Z: Ir^ssaru that the_mdmaMmMdeiLMmd^'ZZZTfjZZdrof Crimmdm^eme^k!^^

itsTZkdgZZbejmilMsmk

ZffzZmhii^ion. hemuLlMimkSLmilMe^^
tjSsZh^^

hetesme3&summm& (Emphasis Supplied)

>lif>vant Judgments

80. In Lallan Singh v. State of Vttar Pradesh, (2015) 13 SCC
362, the Special Leave Petition of two convicts convicted of double

Cgl.M.C. S32sr20l3 tt CRL.M. C. 443S/2l)I3 P"S' "f"'



mur.......der was dismissed by the Supremo Court on 29'" October, zbl|j
In the meantime, botlr the convicts had absconded and no action wa;i
taken for as long as six years for apprehending the two accused
persons or to attach their properties. The Supreme Court directed the
Home Secretaiy of UP to file the affidavit seeking the information
mentioned in para 3. The affidavit filed disclosed that 51 convicts
were absconding despite their conviction having attained finality.
The Supreme Court was not satisfied with the mechanism to
apprehend the Proclaimed Offenders- The Supreme Court noted that
there was no effective mechanism/procedure for apprehending the
Proclaimed Offenders. The Supreme Court further noted that there
is no system to review the cases of Proclaimed Offenders at regular
inlei-vals or to make the concerned officer accountable for their
failure or neglect to take further action by way of attachment of
property or otherwise. The Supreme Court further noted that an
effective supervisory mechanism is required to deal with the cases of
Proclaimed Offenders. The Supreme Court directed the Chief
Secretai-ies of States to constitute a State-level Supervisory
Committee comprising of the Home Secretary. Law Secretary.
Director General of Police and Secretary State Legal Services
Authority to monitor and review the eases on six monthly basis. The
biannual status report was directed to be submitted to the High
Court. Relevant portion of the said judgment is as undei.

"3 It was in thai backdrop that this Court
■  considered it fit to direct the Secretary. Home

Department of the State of Uttar Pradesh to fde an
affidavit setting out the following information:-

aa.M.C. S32S/2ei3 <S CM.M.C. 443S/2tll3 P-'g" "f"'



■yrmyi: ■ -
•  . J -La.'-

(i) The total number of convicts, who remain at laige
desnite their conviction having attained finality,tf ne offences, for sMch'these eonvicis have been
found guilty and sentence of imprisonment awarded- to

■ them as also the period for .which they are atlargdespite dismissal of their' appeals/revisions be
''mmther the State has any mechanism for beepingtfk of cases in which the accused are convtcted and

entenced to imprisonment. If so. what ts thaiZchanism and who are the persons/agences
resvonsible for ensuring apprehension and detention f
such convicts who have exhausted all the legal remedies

. available to them? ' _ having
fiv) Whether mechanism in place is effe • ?fgardTothe.number of convicts at large despite tlmr
conviction having attained finality. ^ f
the State proposes to remove the deficiency in such. tZisd t^ ensure that those are -gmltyjtnd
convicted are apprehended and sent behind the bars

- vprve out the sentence?
■  (v) Whether in the case at hand, the prosecuting agency

or aZ other agency concerned with the arrest and-detention of the accused/convicts hm 'fiV
for the apprehension of the absconding convicts. If ,
to what result? The details of the steps, if any taken y

■ the State Agency concerned, maybe set-out.
-  Yvi) Has anyone within the said agency-neglected the
-. discharge of his duty of apprehending the convt.  - -Awadesh Kumar Singh and Sawaroo in the preset

'  caseY If so, whether the State proposes to institute anyf ingttiry into the conduct of those responsible for such
-  ' . - - - -

TnTllome Secretary has. pursuant to the above
direction, filed an affidavit on 11-11-2013 in which it. is
inter alia stated that .as 'per the reports obtained Jhom
the ' Inspector General of Police (Crime) from the.
Director General of Police Headquarter, lucknow,

CKL.M.C. 532SP013 & CRL.M.C. 442SMU . !"<>'■ °I



V  7 '> 1 rnnvictS who QTB StiH Clt ICK^'
there were a total q/ 01 convici^ wr ^
despite their conviction having > non-bailcSf^''^'^'^"
tnl IgZst L said convicts
on taken under Sections 82 and 83 of the Coac ,

Criminal Procedure , ^ convicts are also
6 The varticulars of the aosconain^

■■r'-rrr;:—
ftrfhen'ding convicts whose convictions have attameds„» w 5.. .. srr"»2
Ttf,,.: ./
till and the Chief Judicial Magistrate-nM'Zof warrants for apprehending such convicts ■monitored on a regular basis p2014 we
7 When the matter came up before us on .
examined [Lallan Singh v. StateOnline SC 1651. wherein it was ''""'ft of Vttar
The Secretary Department of Home, State ojJltiartadfsl presently at Lucknow. has filed an affidavU
Zsuant to our order dated 19-7-2013.2. Ms Shobha

f  cpplehe^^g those w.thave
been convicted for different offences but have notsurrendered to custody, certain further steps "ccd ,
X in that direction to strengthen the fcacy of thatZThLsm. She further submits that the^^em^^
avvrehending those convicted for the off
committing them to Jail to scmve the sentence aw.ardedfie cfrts appears to be a bigger phenomenon-nd
needs to be addressed on a countrywide basis. J Pher
is merit in the contention of Ms Shobha Dixil e t■come across cases from different States including foiZZfe the State of Bihar where convicts have not
surrendered to custody even though their appeals have
been dismissed by the High Court years ago. One such

<r ■ .
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ca,e rSLP (Crl) No^ 9691 of 2010] came before us a
2-1-2014 where out -of 10 convicts sentenced to hfe
mmrisonment for an offence of murder punishableZ:Ztion io2 of the Penf Code, I860, only 2 have
surrendered to custody while the remaining 8 a, e at
lame despite lapse of five years since the dismissal of
their appeals by the High Court. The situation may net
be diffemnt in other States also.4. We are, therefore,
inclined to examine this issue in a ̂ "rger^TZnZ
which purpose we have requested Mr U. U.
Advocate, to assist the Court as amicus^ ZmZ '
araciously agreed to do so. We, therefore, direct the
Registry to furnish to Mr Lalit a copy of our order dated
917-2013 the affidavit filed by the Secretary
Department of Home, State ofUttar Pradesh as also the
other relevant documents which the amtcus may i equii
for this purpose. The Registry shall do the neet^lwithin four weeks. Post immediately after four weeks. ]
the affidavit filed by the Home Secretary and were
orima facie of the view that the mechanism, referred to ,
in the affidavit, was not efficacious and required to_ be
TwfZre also of the view that the problem of
apprehending convicts who abscond after theu
Lvietions attain finality was not confined to the Sta^
of Uttar Pradesh only but appear to be a widei
phenomena that may require to be addressed on ^
countrywide basis. We had for that purpose ""d w hm
view to evolving an effective mechanism appointed I
U. U. Lalit, Senior Advocate, to assist the Court as
amicus.

XXX

12 The affidavit filed by the Home Secretary suggests
that there is a monitoring cell comprising the Distnct
Judcre, District Magistrate, Superintendent oj I olice,

■  Chtef Judicial Magistrate concerned. .Apart from the
fact thai the cell is rather loosely constituted, it does not
appear to he proving effective. Pfe because there
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is nothing on record to suggest that the cell meets on
re^ndar intervals to review cases where convicts have
not been apprehended or makes the officers concerned
accountable for their failure or neglect or takes further
action in the matter whether by way of attachment oj
property or otheiwvise.

13 The situation in other States may he no different
from what is prevalent in the State of Uttar Pradesh
where a very large number of such convicts remain
absconding just because the enforcement agency proves
inadequate for the job.
14 It is in this baclcdrop that we propose to issue
directions not because we intend to digress from the
procedure thai CrPC lays down but because the
procedure so prescribed ought to be effective^
enforced. A close monitoring of the working of the
existing mechanism wherever it is in place is required
for without such monitoring the process may steadily
become wholly ineffective defeating the entme purpose
underlying trial and conviction of such offenders. An
effective supervisory mechanism would, in our opinion,
add to the efficacy of the law enforcement process.
15.'Having heard the learned counsel for the parties on
the question of composition, any such supervisory
mechanism, we are of the opinion that a State-level
Supervisory Committee comprising: (i) Secretary to
Government, Home Department; (ii) ̂ Secretary to
Government, Department of Law; (Hi) Director Genera
of the State Police;, and (iv) Secretary, State Legal
Services Authority can be constituted to monitor and
review, such cases on a six-monthly basis. A biannual
.status report shall then be submitted by the State-level
Committee to the Executive Chairman of the State Lega
Services Authority who may in consultation with the
Patronage Chief of the State Legal Services Authority
take such action in the matter as is considered fit
including, if necessary, taking up the matter on the
judicial side.

CHL.M.C. 5326/2013 <6 CRLM.C. 443S/20I3 Tog' "/"«



state, and Cotnmmee
constitute a ' indicated above, withm three
comprising the memncis, . by■ months from the date a copy of^ Stofe/.ega' "
them under intimatton to the Cte p ,

t.: i in additionconstitution f a( ite

".t™/ ZTr^^^proceedm,. are with the above
■ directions disposed of. (Emphasis supplied)

suMMASLMIMiCMMSMiME

3 81 The Criminal Procedure provides different kinds of processes
for appcai-ance of accused/suspect. These processes are not only use

trial but more importantly by enforcement/lnvestrgatmg agencies
such as the Police who seek to ensure that an absconding accuse
ioins the investigation. .

382 The puipose of proceeding under Sections 82 and 83 CrPC is
to secure the presence of the person. Depending on the nature of the
offence; the person absconding or concealing himself may be
declared as a 'Proclaimed Person^ or a 'Proclaimed Offender un cr
Section 82(2) CrPC.

383. Once the Court is satisfied that any person against whom a
warrant has been issued by it, has absconded or Is concealing himself.
so that such warrant cannot be executed, then such Court can issue a
proclamation against such a person.

CRLM.C. 5328/2013 & CRL.M.C. 4438/2013 -^"8'



384 When the Code was inhially enacted, for the purpose of
section 40(l)(b) CrPC a ^Proclain,ed Off^def was defined-as .
including a person proclaimed as an offender by any Court to whtch
the Code does not extend for commission of offences in e
ten-itories to which the Code extends which are punishable under
Sections 302, 304, 3S2, 392-399, 402, 435, 436, 449, 450 and 457-
460 of IPC while Section 82.CrPC was limited to declaration of a
'Proclaimed Person . ,

385 "Section 82 CrPC was subsequently amended vide the Oimina
Amendment Act 2005 w.e.f. 23^ June, 2006 to include sub-sections
(4) and (5) which provide for declaration of a 'Proclame
Offender. As per Section 82(4) CrPC, a Prodaimed Person under
Section 82(1) CrPC who fails to adhere to the proclamation aitd isaLn accused of Offences under section 302, 304, 364, 367, 382,
392-399, 400, 402, 436. 449, 459- 460 of IPC may be declared as a
Proclaimed Offender . .

386. The procedure for declaration oi ̂ 'Prodaimed Person' and a
'Prodaimed Offender' as stipulated in the Code of Cnmmal
Procedure, comprises of the following steps. . . -

(i) " . n....e^,ad,es to issuingJiProdmat^^
CrPC - A proclamation may only be published directing that

■■ the 'Proddimed Person' appear at a specified time ana place
mrit less than 30 days from the date of publication, once the

■ Court is satisfied that: -

■) (a) . A waiTant of arrest has already been issued and all
f  - possible attempts to execute the warrant have been

CR,..M.C.S32S/2013&CRL.M.C.443Sm>I3 P,.se,3Sofm



made; -

(b) Subscqucnl to a warrant having been -issued,, the person
is absconding or concealing himself in a manner to
avoid execution of the warrant.

(ii). to ensure thsgjmm2mL€M!:ssL]mJ^^
,n >,rp^ute the samehgv- been madeJsyjkePoUeS.

■ Officer - Prior to issue of proclamation, a warrant as per the-
Second Schedule, Form No. 2 or Form JVo. 9 of the Code must
have been issued.

3g7, Prnredure for PiMication of the Proclamation Section 82J2}
CrPC -As per section 82.(2) CrPC, the proclamation .must be read m
some conspicuous place of the town or village in which the person
resides. It shall also be affixed to some conspicuous part of the house
in which the person resides or to some conspicuous place of the town
or village. Further, a copy of the same must also be affixed to some
conspicuous part of the Court house. The Court may also direct a .
copy of the proclamation to'be. published in a daily newspaper;
circulating in the place is which such person ordinarily resides, fhe
terms of Section 82 CrPC are mandatory and a proclamation-cannot
be issued without first issuing a warrant of arrest.

388. Where a proclamation published is in respect of a person
accused of certain specified heinous offences and such person fails -
to appear at the specified- place arid time required by the
proc.iamation may pronounce him a 'Proclaimed Offender' and make
a declaration to tlrat effect under Section 82 CrPC. .
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389 The Court may pronounce an absconder as a Proclaimed .
Offender, if he .s accused of any of the following offences: ^ ;

(i) Murder; Culpable homicide not amounting to muraei-
(ii) " Kidnapping or abducting in order to murder; Kidnappingor abducting in order to subject person to grievous hurt.

slavery etc. ' - , '

(ii.) Committing theft after making prepai-ation for death, hurt
-  ■ ■ or restraint in order to commit the theft; committing

■  robbeiy or attempting to do so; causing hurt in committing
robbery; committing dacoity/dacoity with murder; - . -
committing robbery/dacoity with attempt to cause death or
grievous hurt; attempting to commit robbeiy/dacoity when
armed with deadly weapon; preparing to ■coimnit or
assembling to commit dacpity; or belongmg to a gang of

. dacoits,' _ _

■  ■ (iv). Causing misehiefby fire or explosive substance with intent,.
to destroy house, etc. -

(V) Committing house-trespass in order to commit offence ■
' , ; punishable with death; causing grievous hurt/death while

comnritting lurking house-trespass or house-breaking;. . •
, ■ being member , of group that causes grievous hurt/death

■  " ; ■ - while committing lurking house-trespass or house-breaking
•  by night. ■ " '

.  •390. ■ ■ Pursuant to declaring a person a Proclaimed Person/Offender
-- under Section 82 CrPC. the Court is empowered under Section ,83

• CrPC.- to-order attachment of.the movable and/or immovable _

CHL.M.C.532Sma^CKL.M.C:4,38m3 f 140 .f ,8S



properties of the Proclaimed Pereon/Offender at any time after the
issuance of tire proclamation under Section 82 CrPC.
391. Sections 83 to 86 CrPC deal with attachment and the effects
arising thereof. Section 83 CrPC empowers the Court to attach the
property of any person concerned against whom a proclamation has
been issued. An order of attachment can only be made after .an order
of proclamation has been issued for justifiable reasons. However,
there is an exception to this general rule in the proviso to Section 83
(1) CrPC, the attachment order can be made simultaneously with a
proclamation order on two occasions: firstly, when the property is
about to be disposed of and secondly, the property is about to be
removed from the local jurisdiction of the Court.
392. of Attachment operomM ' The Court that issues the
proclamation may attach any movable or immovable properly of
such person under Section 83 of the CrPC when it has a reason to
believe (by an affidavit or other evidence) that the person is making
an attempt to:

(i) dispose of the immovable property; or
(ii) "is going to transfer the immovable property either entirely

or partially, to an area outside the local jurisdiction of tire
concerned Court.

393. The Court's order to attach the property would be authorized
within the local jurisdiction. If the attached property is located in
another area, then it would be authorized after being endorsed by the
District Magistrate of the concerned area. The order of attachment is
depicted under' Form No. 7 of the Second Schedule of CrPC to

Cltl..U.C. 5326/2013 & atLM.C. 4438/21113 ' rogiii4i„fm
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compel the appearance of an aeensod person. On some occasions. |lie
property to be attached might be a debt or a movable
property. Section 83(3) has laid down the manner m which sue
properties could be attached.
(i) By seizing such property; or ■ ,

(ii) By appointing a rcccivci,
(iii) By issuing an order which will obstmct such property from

being delivered to the proclaimed offender or someone who
might receive it on his behalf; or •

(.V) By°ali or any two of such methods, that the Court deCms fit. ̂
394 If the property which has to be attached is immovable, it will
be attached via Collector of the dlshdct where the property Is situated
when the matter concerns land paying revenue ,to the State
government. In other cases,, the property will be attached, by taking
possession of the property or by appointing a receiver; or by issuing
an order restricting the payment of rent to the person absconding or
to anyone on his behalf; or by all or any two of such methods, that
the Court deems fit as mentioned in Section 83(4) CiPC.
395. If the property to be attached Is inclusive of livestock or
perishable goods, then tire Court may grant an order directing the
immediate sale of the property. The proceeds earned from such sale
would be put to use In the way directed by the Court.
396. )>e.torni:ion of Promrtv " ̂ the P^^on whose property is
attached, is apprehended to the Court or appears voluntarily before
the Court within a period of two years from tire date of attachment of
property, the procedure will be as follows;

CRL.M.C. 5328/2013 & CRl.M. Q 4438/2013 ^



w  r^if/Viprcielf befors the Court that(i) The accused presents himself/horscli^L/wUi-ow^ Jt

the order of attachment of property or any Court
which is superior to that Court. ^

(,) The accused did not intend to conceal ihemselves to avotthe execution ofthewaiTant issued against them.

The accused did not have Icnowledge of the issue of theorder of proclamation so as to attend to their property. , ■

If the above is proved before the Court, then the property„ ...w d,« « » ». ....x u

.. •- - ■" "" "
° granted to that accused.

W Ustly. ifthepropertyissoldpartly.thenthenetproceeds ■
from the part sold and residue of the property is deuvei
back to the accused only after recovering all expenditure
ioourred as a consequence of attachment of the property .

397" Section 84 CrPC allows any person other than the PwclamePersonJOS^r to raise ^'^itWobiections in respect 0^
attachment made for adjudication within six months ftom the ^

n  1 and Section 85 CrPC enables the Court to mter-aliaattachment, and bccuon odeprive the /WmW "f the attae e p P,
Within the time specified in the proclamationupon failure to appeal within the P ^ ^ - .

and accordingly, place the attached property: at the disposal of the
State Government. " ' .r o

' 398 The primary f-osponsibility for securing the aires o ^
Pr,cM.e, fWO//e«.efrrests with the police of the statmn
under whose jurisdiction he Z is a resident. A P—.

o
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'Offender may, however, be arrested by any police ollicer
.•thout any order from a Magistrate and without a.warrant. Any
private person can also arrest a Proclaimed Offender and hand im
over without unnecessary delay to a- police officer/nearest noUce

Person/'

w

station.tation. ■ r 1 .

o99 The names of all such Proclaimed Person/Offenders have
be 'recorded tn the Police" Station Register No.lO (Surveillance.
Register). The CRO Branch of the SP Office maintains a register of
Proclaimed Offenders mts^op'dns:^ ■ .

■  (i) Part I shall contain the names of all the residents accortog
to the police station of whose jurisdiction the Proclaimed
Offenders are resident.

(ii) ■ Part 11 shall contain the names of all offenders proclaimed
■ who are not resident of the district. These names shall be

"  ■ entered according to the district of which they are said to
be resident. • ■ . -

400 Whenever a -Proclaimed Person/Offender is ' arrested,
intimation is sent to the police station and district of which he was a
resident so that his name can be struck off from the register/list o
Proclaimed Offenders, 'fhe name is likewise struck off on receipt of

■  intimation of the death of the proclaimed person.

401. Eveiy member of the-village panchnyni, chowkidaar. officer
employed in connection with tire- affairs of the village and every
person residing in the village, must communicate to the nearest
magistrate/police station "of any ■ person - whom he knows or.
reasonably suspects to be a Proclaimed Person/Offender. As soon as

A,



a police .station rece>v.s intimation of the proclamation of-a restdent
of te jurisdiction, the sarpanch and chowkidaar of the village where
the Proclaimed Person/Offender resides or has relatives or friends
that he is likely to visit, shall be informed about the same.
402. Whoever knowingly harbours a Proclaimed Offender to
prevent his apprehension is liable to be punished under Secbon 2t6 .
IPG with imprisonment upto 7 years in certain cases.
403. Section 174A IPC was inserted by the Criminal AmenamentAct of7005, penalizes the non-appearance of aperson as leq ' y

a proclamation published under Section 82 CrPC and provides the
following punishment: (a) for a term up to three years/flne/bot m
case of non-appeaiance consequent to a proclamation under Section
82(1) CrPC; and (b) for a term upto seven years with fine in case o
a declaration under Section 82(4) CrPC (in respect of offences under
Sections 302. 304. 364. 367, 382. 392. 393, 394. 395. 396. 397. 398.
399 400 402. 436, 449.459 or 460 of the IPC.
404'" Under Section 229A IPC. the failure of a person to appear
before the Court released on bail or bond has been made a penal
offence punishable with imprisonment, of either description, for a
term which may extend to one year, or with fine, or whh both.
Section 229A IPC is an addendum to Section 174A IPC.

O..Mines for IVarrgntsJif faw'.vh'tf"'''"'

405. MBHZ noaimt accusejL^vading_m:m - The Investigating
Officer may apply to a Magistrate for issuance of warrant of arrest
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■  the offence is cognizable, non-bailable and the
accused/suspect is evading his an-est. ' ■ ^ ,

pfrmls made to arrest the accused.

407 MdmumJheME - The Investigating Officer shall s ow
rhat the hccused is ordinarily rcsidhtg at or was very ̂  J Y -
residing at some address verified by the Investrgatmg Offi r and _
r,at the accused is not available at that address due to his deUberate
intention to avoid the arrest. t Qhall be

408 Ho
■  on the ground that he is not

issued against an accused mei_y r ■ • • • n the
available to the Investigating Officer/Police for pmmg

409

-The investigating Officer shall share the material collecte y tm.anting investigation beffire the court on the basts of whrch the
accused is cotrnected to the crime^ ^^ ̂  ^

-  affidavit disclosing the date, time and mode of service as well ■attempts made to search and identify the accused. ■ . .

r,Mnes for WMm!Ls£AaMMJjMStm.
411 ^'^■^rondanco duriggJxMjmE^smm - At the stage o na.

'  ■ the accused is normally on bail. The abscondance during tria is
.„iore. serious than abscondance during investigation as the accuse
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has already erossed the stage of investigation and has bdeil /summoned by the Court to lace trial and if the Charge(s) has/have ^ •; '
been framed, the finding of existence of prima facie case against the

1  ' ■ -

accused is on record.

412: Mm-mtrnmrnBSe^^mmBt - Mere nomappearanee 'of
accused without any justified reasons is sufficient justification forissuance of wan-ants of arrest including NBW by .the Court. ; . •
413. CW..W tn df^ride exemptionMea - If any authorized person is ■
present before the Court' on behalf of any accused and moves an
application to show the reasons for non-appearance of the accust^d. ■
the Court shall decide the application in.accordance with the law. [ ■

„f of the accuSedMJH
..itkr ,ta9e ofSummon-'Wanants/Ayresl/SunendeP

414. Physical vf.rification—nf address—of accused
Investigating Officer shall ensure the verification of the address^ of
the accused before or after his arrest or while seeking his arrest

!

warrants from the Couit. ■ :

415. Pnti-flcntinn of addresjLjoLjKmsed^^ dunng
verification - The Investigating Officer shall record in the case diary
the name of at least two respectable persons of the. locality of the
accused with their contact details like addresses and telephone who
ratify that the address of the accused mentioned in the arrest memo
or the applications for. seeking warrants of arrest of the accused is
correct and complete and it belongs to the accused.
416. Ascertain permanent ndtircss or additional address of acciise_d

-  .,46 verincation - The Investigating Officer shall ascertain the
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additioml addresses of the aceused viz: the permanent or the naPve
Olaee address and if addresses are located in. other States, the same
shall be verified througlt a subordinate or by the local police of such
address-disclosed. -

,417.

Investigating Offieer shall take photographs of the dwelling unit of
the accused which is shown/claimed to be the address of the accused.
In case the Investigating Officer has ah internet facility at the Police
Station, he shall take the help of printouts of internet maps likeGoogle Maps so as to show the specific location of the house.

418. nnr„m^tarv prooLo£Mkmo£M£imd - The Investigating
Officer shall collect documentaiy proof of the address disclosed by
the accused and append the same-with the. Chargesheet.

419. nnrum^ntafv

casenn accused is a tenant in the property, a copy of the rent
" deed/rent, receipt or a plain paper declaration by the landlord would
be a sufficient compliance of this requiremerit.

'  420. '
le- ihMr rc'r^fntial/ cnmmercial nr mdustrtal grnpertv on rent
Delhi being the national capital attracts thousands' and lakhs of
inbound settlers. The number of crimes committed by this floaUng
population is alarmingly high. Also, the heightened national security.
scenario- demands repeated notification of compulsory Tenant
verification drives by Delhi Police. This can be done in a simple

■  onlffie'format , and also through offline procedure. I his-would, upon

CRL.M.c:532smlS&CRLM.C:443mt3 , ,



■  KcnV rule out frequent incidents ̂ _ofits linkage to Aadhaar data bank, .Ule OU q ,
absoondanceduringcriminal trials. ,„,:^esofthe
4, i ■

At the tinte of arrest, the aeeused shall share naines o a
t:i;^.ee blood relatives with their details like address an4 eontaetnumbers and the natme Of th^^ "
422. A-^r.P.ri:ain mobue_mydmm!:i^ : >

•  +• rr Officer shall ascertain all mobile and- The Investigating Officei sn

^  ~ ' • hi •■n the name of the accused/suspect,landhne conneetions issued m the name ^
and/or any identity cards issued in the name of t e accuse ^

.  available shall also be included in the arrest memo. , ^
423 ■;.
Investigating Officer shall ascertain the ■

■  the. accused and shall obtain the complete address an e a
.  ..plaeeofworlc/employerwithothercontactdetails.

424 ■
■  accused - In case the accused : is found to be working in aiih^ent/Private employment, the address of the Head Offip '

-  his- employer .shall be obtained apart from requiring such Employer^
■  to share with the Police and Court in case there is a change.of p ace

of employment or termination ., or . removal of, accused from
employment. - . ■ - ■ - - - ■

425 n.c,:u,entarv ■ffhe Investigming-Offieer shall obtain a-doeumentaiy
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proof of the place of work of the accuse an s .
charge sheet as an address where due service can
Photograph of such work place shall also be obtained.
426.

investigating Officer shall collect the relevant particulais i
rhc conrplete residential/permanent address of the ^
details including telephone/mobile numbers and ^
social media accounts etc. The Investigating Officer shall fi 1 P

ATI.

particulars - Vide Notification No.F.13/13/98/HP- i. ■ ^ •
led 05-^ January, 2001, Lt. Governor, Delhi while exercising
powers under Section 147 Of Delhi Police Act, 1978, notifie

Merto Profortna proposed by NCRB, Ministry of Home,
Government of India.

428

rvt the time of arrest or soon thereaher, the police shffi cmllect^e
photograph, mobile and landhne numbei, emai .
Networking accounts like FacebooK ,nstag,-a,n. Ltnltedln T.Utc
and IT Communication tools and copies of at least two docunmn
amely Aadhar Card, Passport. PAN Card, Bank Account. Cre h
,ard. Ration card. Electricity bill, Landhne telephone bill. Voter . .
Card Driving Licence from the accused.
429 '
ajFtmlmMFL-mbSL - m case of grant of bail, it shal

U'c

car
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-  , for evory aceosed and surety as a condition for grant bf::triIiheLsedandtdesuretysHaUinforntfhepoiic.as t -.ng
, as' the court granting the fiail dhout the change of then"liridLsaLornrohiienunrh.^

■  .„„v.in.forv " ' ! ' -taii appiicatron shah , .
ensure that tire accused shares all the particulars rnenhone ^ "

eefoifo. to nrrch - The concerned area Magistrate/Court h,arrng t e
ensure that the ahove guidelines have hcen duly .

" complied with by the police. . •

r  and theaoo e.„n,o/v nf addresses_m^Udlk-i^ _ -iSxmxmx.««—
addresses of the accused taown to him i.e. current/temporary
permanent and workplace. The complainant shall file documentaryproofofthe address ofthe accused, if available. ■ - _

-  on-bath in his affidavit that the address of the accused rn the
complaint is true and complete to the best of his ,

:  434 ®
of appearance by the accused, the. accused shall disclose add.tronal



„ othe. «« .hose —d in complain. 1o .he Conn whH
address proof. nfthreesfJlklsMsSS

- In complaint oases, accused shall furnish name, address, re a ro ,
and other details of his three relatives for future —^ ̂
However, service of summons to those addresses may not
as due se^ice under Seetion 64 CrPC. _
436. PhrnmBbJmdJdmixJzosLstJ^^
The photograph and the identity proof of the accuse an sure
beaffrxedonthebaiiborrd. ^
437 UUZ^yvUhJl^^ ,

complaint or in a ease fried by Police, where the accmse eg
10 be in a foreign country, the Court shall satrsfy w^dr h^
M.ua, le,at Ass^tance Treaty iMLAJ, or^any otte srmr^^
Treaty with such country and summons shall
applicable formats/guidelines^ ^

Ihe court shall drrcct the aecused

■  ro (r) disclose the address where they ordinarily reside or any rhher:l, (11) Share a copy of their Oovernrnent ID proofs such as
Aadhar, PAN Card, driving llcerrse. Voter ID, Ratron ea^ e m

"  439 the Courts while grantirrg bail can impose tire follow g
conditions to ensure the presence of accused in the Court at the trme
of hearing: ' "

(i) The aeeused to furnish his Mobile number along wrth
the undertaking that he/she will always keep hrs

Pnpc 152 of 1^^CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 - "



mobile on active mode and share his live location wilH ^

the Investigating Offieer as and when requested/ i
ordered.

(U-) The Accused to make a video call to the Investigating
Officer periodically.

(iii) The Accused to give all available addresses including •
permanent, eument address or any other address where ■
he may reside along with the proof thereof.

(iv) The Accused to give an undertaking that he/she wi
notify the Investigating Officer in case of change of
address or mobile number.

(v) The accused to furnish a Government ID.
(Vi) The accused to furnish PAN Card details along with ,

■ his Income Tax Ward.

440. The accused shall furnish the relevant infonnation relating to
his residential/permanent address, details of his family, contact
details including telephone/mobiic numbers/emm7 etc. in the format
of Annexure B to the court at the time of grant of bail m addition to
Form 45 CrPC.

r.mdP.lrnes for Issumce_oW:o£lm^l^

441., P..rln.na,:ion only - The police
has to submit a report before the Court that the person against whom
the warrant was issued, has absconded or is concealing himself.
442 has to bejelibrnm - The concealment has to be
deliberate for the purpose of avoiding arrest. The mere fact that the
police could not find the accused, is not enough.

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 ^



;re non-

443 M... „o„-avaikmbLMJMMresiJiJM^ _
availabilUy at the address is not sufficient unless the
deliberate to avoid arnest. A person who had gone abroad before

of the warrant of arrest cannot be said to be abseond.ng tor
eoneealing. However, if the aceused left India before .proelanaatron
but continues to rentaln outside India with a vrew to defeat or e aythe execution of the warrant, he shall be talcen to be absconding.

444 mdml/SmMrloOheJ^''l-h® P°l>- ^ "
me an affidavit/status report to disclose the addresses and phone
nurnbers/emall addresses (if available) of the aceused against whom
the warrants had been issued and the reasons for inability to secure
the presence of the accused before the Court.
445. "
issuance of a proclamation under Section 82(1) CiPC,

■■ (i) The police officer may file an Affidavit/Status theport
disclosing: ' . .

(a) All available addresses and phone numbers/email
addresses (If available) of the person against whom the
warrant has been issued along witlr proof of the said
addresses, phone numbers/email addresses and any otlter
details available in the information sheet with underlying
documents demonstrating the same,

(b) particulars o f proof of seiwicc of the arrest warrant at the
said address (i) by post; (11) by hand (ili)mobile number,
(iv) email address (if any) and (v) service on a family
member/neighbor along with credible proof of the —-same;

CRL.M.G. 5328/2013 & CRLM.C. 4438/2013 ^



In the event warrant has been affixed on a consp.cuj
oart of the house .where the person ordinarily resides. -

.  . 'lown/village/ courthouse, the police officer must annex a
picture showing that warrant has been affixed m sue
manner along with his affidavit. The picture must e
taken in a manner that makes it clear to the Court thathe warrant has .in fact, been affixed at the said house; .

■  (d) Reasons for inability of the police officer in secunng
- presence of the person against whom warrant is issue.(ii) The Court must pass an order dealing with the eonten-

- Affidavit/Status Report and reasons given by the police ■ _
for arriving at a conclusion that the person has abscond^, or is
ooncealing- himself or reasons for inability of the officer m
securing presence of the person. ^ r PC the "

A,-rl ^nthfaction - Under Section 82 CiPC. the446.. rmirt to recor^ismsmm . ._

Court issuing proclamation shall record to its satisfaction t a e
moused had absconded or concealed himself.- The .expr^si^ i
'reason to belie.e' in Section 82 CrPC means that the Court has o
be subjectively satisfied from the materials before it that the person

. has absconded or has concealed. - . . .
447

proclamation, the Court shall examine the officer with respect to the
-  " measures taken by him to execute the warrants. ; - .. . .
448. '

an-esbwarrant and the accused found absconding, arc pre-conditions
for issuing proclamation. - . ■ ■

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 ' I age 155 of 1



449 AmW and Sectm-°2JM^-^ ^ •, •

Sh.uUa.eous Usuauce of bofh fhe processes, naure.y, warranOo
a„.est and proclanratiou is e^Jac^^ oonUad.etory, s.nce h only
after the former that the latter can be issued where the eoncerne
person has absconded 01-IS hiding. .

«0.

Prior to pubiieation under Seetton 82 )(

CrPC the Police Officer may be mandatorily required to file an
•  J- 1 • rn- A Thicture showing that proclamation has beenAffidavit disclosing. A pictmc snowi g i

affmed in a conspicuous place of the house where the person resid^.
•Phe picture must be talcen in a manner that malces it cle. to the
Court that the proclamation has in. fact been affixed at the sat
house- The Court must pass an order dealing with the contents
Affidlvit and statement of the process server along with its reasons
for directing publication under Section 82(2X>i).

451

rhree modes namely (i) public reading in some eonspicuous.place o
Ihe town/village in such person ordinarily resides; (ii) affixmion a
some conspicuous part of the house or homestead and (i.i) at ixation
St some conspicuous part of the court house are mandatory under
Section 82(2) CrPC. The failure to comply with all the three mo es
of pubiieation is to be considered invalid publication, according o
law as the three sub-clauses (a) to (c) are conjunctive and not
disjunctive.

452 .bwPon 82 CrPCjoJmjmdMJl.jdlde - Th®
(a), (b) and (e) of Section 82(2)(i) CrPC are conjunctive and not

CRL.M.'.a 5328/2013 & CRLM.C. 4438/2013



.  ThP factum of valid publication depends on tl,edisjunctive. 1 he fact , clause (ii) of sub-Section (2) is
.utisfaction of each ofthese clauses. Clause (1
satisldctio Hniise m The latter clause IS

d- an n1i'pvna.tiv6 to cl3.uscoptional; it is not an alteinaiiv
iTiandatory. Prior to the

453. l3om!:aph_o£jh^ u, p fPe an
TrPC the police shall tile an

affidavit along with the p o og f the accused
.. s. P-« V •<" »•'" ° „

L  .B„. d.ii »» - "
a  ,ac before the court at the stage of seeking prodantation.Annexure L oeioic 89/R3

454. Upon publication of the proclamation under Sections
Up- Qpnt bv the newspaper agency byCrPC, copy of that newspaper be sent by ^ I .1

post to the address of the accused as being done in m ■
under order 5 Rule 10 of GPC.

Prncmmauvris 7 y./ a,

455

,,,,, ^ The modified drr.7 Memo shail also have a
ifh^lnmn for affixation of front and side pose ph«
of the an-estee. Ineiusion of photograph would not .y ,
credibility to the Anest Memo but would also come ° J
future proclamation proceedings, if any. Also, once included m the
„uta Bade of Oi.e W Barcnn (NCRB). de p oto can
gehsed to Identify the repeat offender with the help of late
software tools which use face recognition technlpnes like super
imposition etc.

Pile's 157 of 1^5CRLM.C. 5328/2013 &CRL.M.C. 4438/2013 ^ •' ^



456.

nncused in jthe_ArreslMmo " Arrest Memo shall
mobile and landline numbers of the accused apart from sue cop .
numbers of his/her parents, spouse or any other first-degree rela ro.
for future reference purposes. Availability of mobile phone num er
of the suspect/ arrested accused would come handy in establishing
communication with him/her by the Investigating Agencies oi the
Courts. ^ ,

457

r.^^.„ira,.ion toolUikemaUlD^^-Emkoo^^
!„ nrr.nnnts andjmsr-mmnSsacuiiM-^^
Memo - Another improvement which can be brought into the
modified An^t Memo is inclusion of particulars of other new age
modes of communications namely Email IDs.. Facebook accoums.
Linkedin accounts. Twitter handles, etc. These days social me la
tools can be used for tracking and tracing an accused in case of any
exigency akin to abscondance.

458.

^nrticulars of the^msennMArmlMem> - ^
the Bank Accounts particulars and Credlt®ebit Cards particulars of
the arrestee in the Arrest Memo. This would go a long way m
tracking the accused if he absconds. Any usage or operation of Bank
account or the Credit Card, when put under surveillance, would get
registered and alarm the security agencies.
459. of Section

■  l,elow the rankj£M.^iasULKJEm^lMmgnmMe

CRL.M.C. 5328/2013 & CRI.M.C. 4438/2013 ^



nffp.nr.R. under 174A IPC - Since abscondance and declaration as a
Proclaimed Person/Offender has now become a cognizable and non-
bailable offence, it is imperative that the execution of Sections 82
and 83 CrPC is done by an officer not below the rank of Sub-

5

Inspector.

460. Mandatory photo 2raphv and video recording, of Section 82/83
CrPC proceedings and attachment of the video file .Vvith the
prn^pnution material - Another tool which can add credence to the
proclamation/service proceedings is Photography as well as
Videography of the proclamation/service proceeding. This would
rule out instances where it is found that execution police official has
prepared the publication report without actually visiting the house of
the accused. A series of photos and a video of the house of the
accused during publication of the proclamation, will rule out-the
instances where accusations are made that no visit was paid by the
execution officer at the address of the accused.

461. RWAs to keep track of floating yoyulation in their localities -

The civil society be involved in tracking the floating population of
their locality. Schemes like Bhagidari can be utilized for this
propose. Residential Welfare Associations/Market Associations can
keep track of floating population in their locality.
Cfuidelines for Early anprehension ol_—Proclaimed
Of fen ders/Proclaimed Persons

462. Recordin2 of Certain Identifier Details of Accused - There is

a- need for accurate recording of certain identifier details of accused

and suspects, especially in crimes of higher gravity, either when they
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are joining investigation or attending courts for enabling '' ̂  ^
in ease they beeo.c ahsoondets ot are deelated Procla,.^^

Persons/Offenders at a later point in time. A suggeshon on poss,
details that could be voluntarily received from them at a sut a e
stage either during investigation or while attending court to the
extent possible include;

(i) Good quality photographs from multiple axes. ,
(ii) Fingerprints recorded digitally.
(iii) Name, parentage, date of birth, native place and last

known address

(iv) Copies of Photo Identity documents like passport, EPIC
card, proof of address etc.

(V) Identification marks and general descriptors like height,
prominent facial looks etc.

(vi) Communication details: e-mail ID, mobile
landline number etc.

(vli) Soeial Media account details if any: Faccbook,
WhatsApp Linkedln, 1 witter etc

(Viii) Details of close family members and social
acquaintances.

(«) Financial accounts details: Bank accounts, PAN card
number etc.

463. Puhlic
Oflender., - The names, addresses and pictures of the

Proclaimed Persom/Offenders be made public on different
government websites I.e. Delhi Police, NCl^, CBFand other States

CRL.M.C. 5328/2013 &CRI.M.C.443S/2013 P"®"



Police. The d^a of the Proclaimed PersonsfOffenders mJ|
involving the Delhi Poliee, as is already available on .. i .- i
should be made accessible to the public. Details of Proclaimed
Persons/Offendere be also published on the website of the District

464 ^^areh Potion for_tramP&Prodem^ '
Police websites shall carry a simple search box option where detai s
of each Proclaimed Persons/Offenders cm be ascertained by simp y
searching them with their names or other available particulars. This
will enable even the citizens to arrest the Proelame
Persons/Offenders under Section 43 CrPC.
465. ..archableMsrMdiMJMmaLSmPhJM^

o„.rlnimed Personsmadsa ' Availability of a publicly
accessible database on Proclaimed Persom/Offenders which can be
easily checked and searched by the general public can be very usefo.
in eliciting public cooperation in receiving critical timely
information on Proclaimed Pereons/Offenders. The digital platfo™
may have easy user-friendly online mechanism for public to give tip-
offs or useful information on Proclaimed Persons/Offenders for
assistance of law enforcement agencies.

466. Police Portal - The ̂'Digital Police Porlat' launched
by MHA in 2018 is connecting all CCTNS based services as well as
different Apps for police are available on this single central portal.
Details of Proclaimed Persons/Offenders are publicly accessible on
this platform using the following link:
c-r./, ..Hioitalnolicecitizenseryicesj^^^

CRJ.M.C. 5328/2013 & CRLM.C. 4438/2013 P'V

V.



•  • j_-i r|y^/iT'^':«8SS7AT'143920E52HliM228129

provisions for public fo give critical inputs or tip-offs using;thc
digital platform may be considered. Further the database may be
.nade available to Financial Intelligence Unit to develop surtab e Red
Flag Indieators to track financial transactions by I'roclame
offender, and provide Suspicious Transaction Reports that may help
identify Proclaimed Persons/Offenders.
468

Police shall put in place a Digital Surveillance System whereby it
shall be given a onlff access to all Digital Data of the
following departments to track the Proclaimed PersonsdOfffnder^
Once given access, there are software which can as Web Crawlers
search out the Proclaimed Persons/Offenders out of large data bases.

these Proclaimed Persons/OffendersThe threat perception from these Pioaaim ,
roaming around in Delhi fearlessly is hnmensely grave. Ihe etai s
of the departments are as under:

(i) All Nationalized and Private Banks Saving Account Holders
data

(d) All Nationalized and Private Banks Loan Account Holders
data

(Hi) All Nationalized and Private Banks Credit Cards Holders Data
(iv) All PAN Card holders Data
(v) All MTNL / Private Landline holders Data
(vi) All MTNL / Private Mobile Plolders Data
(vii) All Passport Holders Data

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 162 of 18



(viii) All Govt and Private Insurance Holders Data
(ix) All Aadhaar Card holders Data

All Voter cards holders data
"nn T irpnce and Vehicle

(xi) Transport Department, Diivi g
Registration Data

fxii) Registrar ofDeath Registration Data -
469.

P...nn./Offcnden - With increase in reliance on elecUomc
commerce, e-banking and payment gateways, it's, become all e
more important to identify financial trails of Proc.me.
Persons/Offenders and the clues generated from-such analysts o
financial trails with close contacts can be cnheal m tracing o
Proclain^d Persons/Offenders. The use of database of Proclame
Persons/Offenders by FIU-IND to consider incorporatton of suita ̂ e
RFIs (Red Flag Indicators) may help with identification of financial
mils o f Proclaimed Persons/Offenders.

470 on SociaLMedia^anijmitS^-- D'®'"
surveillance Team of Delhi Police and CBI shall also keep vigil on
social media and websites like FacebooK WhaicApp. Linkedln .nd
Twiner etc. for searching the accused/ProcImW PersonsfOffenders
with enhanced technological tools. The .ooosoAIProclumed
Persons/Offenders can even bo tracked by their photographs.
471. .n P.I,v.. Rtations to

proclaimMJ^mmsMeaders - All the Police

Stations shall prominently display the names and pictures of t e

CRLM.C. 5328/2013 & CRL.M.C. 4438/2013 ''"S"



'''^'^- shall eM

ai.,i.,«.« fc "i" "" 'rrl! ''l..„ .Otetflri

'*""'-7^ „„ to..d, I.."" <=«»'■ ""«... .~ .. " c„„ (NIC)
type mapping w j- uv of all the Proclaimed
.Meh wU, have a real time pop-up display ^

. Offenders convicts and other accused m a loca y.Persons and Offenders,
pop-up shall display die image, name, address andmohlle/tah/pad device or laptop or deshtop for usage by Police,
, Intelligence agencies and Judiciary only. _ On
474 AssWJn^ammJrnnD^MS^^
length and breadth of our nation whereby a particular SIX ig
Code identifies a fixed area, this methodology can be further use
eward a Unipue Address Code (UAC)
Postal Department and Municipal Corporations having the:i, »«• ■«" "'z:;::
L.i„ t, .h.«
at the time of arrest/surrender and acceptance of bonds.

•■' "5
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475. Linkin2 police promotions/rewards to the—arrest
Prnr.laimed Persnns/Offenders - Linking police promotions/rewards'

to the arrest of Proclaimed Persons and Offenders would motivate ■

the police officers to arrest the proclaimed' offenders.
476. Central data base of Proclaimed Persons and Offenders - A
central data base of the proclaimed offenders be prepared similar to

the Crime and Criminal Tracking Network. & System (CCTNS) for
sharing information between the state police with respect to the
Proclaimed Persons/Offenders.

477. Jfnr.r.med is suxnacted to hp. ahmad/susnected to flee from the

country - If accused is suspected to be abroad, a Red Corner Notice

may be issued from INTERPOL against him or if the accused is
suspected to flee from the country, Look Out Notice/Circular be also
issued.

478_ tjse of INTERPOL. channels if Proclaimed offender is

.u.peried to he abroad - The Investigating Agency through the
INTERPOL Liaison Officer contact National Central Bureau-New

Delhi, CBI requesting issue of suitable INTERPOL Notice through
IPSG for locating or tracing the Proclaimed Person/Offender abroad.
In the modern technology era it has become very important for
investigators to effectively utilize the digital footprints of
Proclaimed Persons/Offenders to trace them. Investigators need to

proactively look for leads and clues in social' media, electronic
communication platforms and open source information to search for
Proclaimed Persons/Offenders.
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479 ijmmeoamMMCkmlmy^^
— _ Ministry of Home Affeirs, Foreigners 1*
(,emigration Seetion) vide letter No.25016/10/2017-lmm.(Pt.):^|
22"^ February, 2021 has issued detailed guidelines regardri^
issuance of LOCs for alerting all Immigration Check Points (ICP),
Issue of Look Out Circulars in a timely manner ean prevent escape
of Proclaimed Persons/Offenders to foreign jurisdictions.
480. ijumBdrnJirMmMmM^^

,0,7 ..cion I0(3m - Steps should be imt.ated. or
impounding or revocation of passport of the Proclaimed
Person/Offender. In the absence of impounding or revocation o
passports, the Proclaimed Person/Offender would be at liberty to
travel freely in international jurisdictions, faking expeditious oteps
in this regard shall be a key step in curtailing scope for intemationa
raov^menls of Proclaimed Person/Offender.

481 <''''rirMon on iscum^jmrnrlUotbosejii^^
- The Ministry of External Affairs shall not issue passport facilities
to the absconding accused. The pas.sport of such accused should be
revoked under Sections 6 and 10 of the Passport Act, 1967.
482. of a dedicmUmksitecmlaink^^

arrested or bgmdJn_crmmLoSmcss - Our country is a

world leader in software and hardware development. We can use the
information technological tools by creating a database of all arrested
criminals and also all those who are facing criminal prosecutions.
This would not only be handy and easily accessible to all concerned
specially security agencies but will also act as deterrence to the
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potential absconders. Such a data base can even be made accesSn^l \
to the public so that the same can be used to verify the criminal "
antecedents or credentials of a person through a simple search
process by private parties. Such a data bank can also help identify
repeat offenders and serial offenders and can be an effective tool in
efficient handling of crime.
483. rrp.ation of a rip.dicated website for nil persons against whom,
pmrJamation issued or w/to are declared—Proclaimed
Person/Offender - Likewise we can also use the IT tools by creating
a database and a dedicated website of all absconders and Proclaimed
Persons/Offenders. This, would go a long way m bringing m
discipline in criminal trials. Access to this tool would help in speedy
trial of justice and help tracking the absconders. As of now there is
no sure short mechanism whereby list of absconders or Proclaimed
Persons/Offenders of a particular state can be easily accessed by
police force from other States and Nations. Having a state-wise data
bank apart from a national data bank of such absconders/ Proclaimed
Person/Offender would help all stake holders in tracking such
persons and bringing them to justice. Even otherwise, absondance is
a public information and as per law, an absconder/ Proclaimed
Person/Offender can be arrested even by non-police, that is, a
common citizen.

484. Launchinp' of a Composite Proclaimed Persons and Offenders
Website - There is an urgent need to create a dedicated website
which contains data of all the details of Proclaimed Person and
Proclaimed Offenders! Absconders of each State / Union 1 erritory in
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a consblidated way with details of the crime, address etc. It may also

be integrated with the aforementioned CCTNS so that the efforts to

trace Proclaimed Persons/Ojfenders are not only in States where the

accused declared Proclaimed Persons/Offenders but also in the

entire Nation and even the world.

485 _ Jnterlinkin2 of governmental / institutional databases for

instant real time verification — Evidently at the time of arrest,

accused furnishes his/her permanent / temporary / work place

address supported by identity documents like passport, Aadhaar

Card, Driving License and like. Such documents are also furnished

by the surety at the time of submitting Section 441 CrPC Surety
Bond before the SHO / MM / Trial Court. There is a need to

interlink the governmental / institutional databases with the help of
Application Programme Interface (API) with CCTNS of Police and
CIS of judiciary for instant verification of documents furnished in

the course of investigation / trial. Such exercise has already been

carried out and tested in at least three projects out of which one is

eDAR National Dashboard.

•  ePAR National Dashboard - Under the aegis of Artificial

Intelligence Committee of Supreme Court, a decision was arrived

at to use AI Tool SUP ACE (Supreme Court Portal for Assistance

in Court Efficiency) in various legal fields like criminal appeals,

income tax matters, ■ land acquisition cases, Negotiable

Instruments Act complaints, and Motor Accident Claims. The

eDAR Dashboard is developed in such a way that it seamlessly

exchanges data with CCTNS of MHA, VahanlSaarthi ofMoRTH
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and IIBl of IRDA and would eventually be able to push eDA^ l|
the Case Information System, CIS 3.2 of Judiciaiy. this
networking will help instant verifieatlon of documents thereby
saving thousands of man hours currently being utilised m
verification of documents like DL / RC from other states. ;

486. natabase-, muy he interlinked with
CCTNS/CIS - e-Govemance Mission Mode Project of Government
of India- mandated all Ministries, Departments and Public Sector
Undertakings to digitize their data and day-to-day working. Taking
advantage of this digital revolution, in order to tackle the menace of
accused/suspect absconding during the investigation/trial, there is
need to interlink the criminal justice system with the available
governmental/institutional databases. Lack of comprehensive
cohesive initiative in this regard has led to spiralling of crime in the
city state of New Delhi. Doubling of number of Proclaimed Persons
from 13.521 as In March 2010 which has now reached more than
2S.000 in the year 2021. The databases which can be interlinked
with CCTNS of Police and CIS of judiciary include -VAHAN,
SAIUATHI of MoRTH; Aadhaitf; Bank Accounts; Land records;
Mobile Phone records; Passport; Insurance; Income Tax and lixe.
487. r^mion of a d'-dimted Cell for Trarkin^ and Arresting
P.nelntmeA Persons/Offenders - Considering the fact that in the last

around 10. years the number of Proclaimed Persons in Delhi has
swelled to double from 13.500 in 2010 to 28.000+ in 2021, there Is a
need to create a dedicated cell for digital tracking and arrest of these
Proclaimed Persons/Offenders. Such cells in other States and UTs
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can exchange real-tinae data to contain these outlaws. This wit!
restore law and order and will bring down spiralling crime. '

488. Cases in which Evidence .should be recorded in terms of

Section 299 CrPC - In all cases in which an accused is absconding,

except those of exceedingly trivial or petty nature or where special
circumstances exist which make the procedure unnecessary-or

undesirable, the Court may consider recording evidence against this

abseonded offender under section 299 CrPC.

489. Mandatory to record reasons for proceeding: under Section

299 CrPC - In order to render evidence recorded under section 299

CrPC admissible at future trial, it must be proved and put on record

that the offender has abseonded and that there is no immediate

prospect of arresting him.

490. Tnvncation of Section 299 CrPC in case there are more than

one accused — In cases where some of the accused are absconding

and some are facing trial in the Court the evidence should first be
produced to prove that these persons are absconding and that there
was no immediate prospect of arresting them. Ihe evidence of the
witnesses should thereafter be recorded in the ease against those

present. Such evidence would be relevant against the absconders
under section 299 CrPC, according to which on the arrest of the

absconding accused, the deposition of the witnesses lecorded in his
absence may be given in evidence against him if the deponent is

dead or incapable of giving evidence or cannot be found or his

presence cannot be procured without an amount of delay or

inconvenience which, under the circumstances of the case would be
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unreasonable. The last ground can easily be cited where a

number of prosecution witnesses have been examined in the aosence
of the absconding accused. ;

Conclusion

491. The law with respect to the declaration of a person as a

Proclaimed Person/Offender is well settled. This Court has laid
down the Guidelines to be followed by the Courts before declaring a
person as a Proclaimed Person/ Offender. The Courts shall consider
the Guidelines before declaring a person as a Proclaimed
Person/Offender.

492. The Court, after declaring the person as a Proclaimed
Person/Offender, shall direct the Police to trace and identify the
movable and immovable properties of the Proclaimed
Person/Offender and file the status report with respect to the assets

of the Proclaimed Person/Offender. The Court shall thereafter
proceed to attach the movable and immovable properties of the
Proclaimed Person/Offender in accordance with the law.

493. After the declaration of ,a person as a Proclaimed
Person/Offender, the Police is required to trace the Proclaimed
Person/Offender and arrest him. This Court has laid down the
Guidelines for early . apprehension of the Proclaimed
Persons/Offenders. The Court declaring a person as a Proclaimed
Person/Offender shall direct the Police to take all necessary action

for tracing the Proclaimed Person/Offender and file the Status
Report with respect to the action taken by the Police.
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Coatsstalldirec^^
^ade to ttaceihePffldai^^

^ade 40 Jmceor^tashM^^

„.oni,:or the acdonJateLb^thel^^
4i.on,tions as maY^econsideredne^^

„rr..pnato oases, recordfeeyidencerf^^
299 CrPC .

495. Although no time period is preseribed for prosecuhon of the
Proclaimed Persons/Offender, this Court Is of the view that t e
Proclaimed Offender be prosecuted under Section 174A IPG, tf e
Proclaimed Person/Offender does not surrender or ts not traced ou
within a period of six months of being declared as a Proela^me
Person/Offender. If the accused has also violated the condition(s) o

^  ;r4 rnnrt the accused be also
bail bond by non-appearance in Court,
prosecuted under Section 229A IPC.
496. All the Courts below shall send a quarterly compliance Report
to the Registrar General. The Compliance Report shall give the
number of Proclaimed Persons/Offenders declared by the Court;
number of cases In which Proclaimed Persons/Offenders have been
traced/arrested; number' of cases in which assets of Proclarmed
Persons/Offenders have been attached; and number of cases in
which the accused have been prosecuted under Section 174A and/or
under Section 229A IPC. as applicable and number of cases in which
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evidence has been recorded in Section 299 CrPC. In the eveilrHF
non-compliance, the Registrar General shall place the Report before
the ACR Committee of the Judicial Officer.

497. As per the status report of Delhi Police, there were 26;532
Proclaimed Persons and 3,826 Proclaimed Offenders as on 3f'
September, 2019. This number is increasing day by day aS no
concrete, steps have been taken to trace the Proclaimed
Persons/Offenders: and to attach their assets and to prosecute them.
There appears to be the tendency of the Court as well as the Police to
close the matter after the person is declared as a Proclaimed
Person/Offender and the file rs consigned to Record Room. This is a
serious,lapse considering that the criminal law which sets into
motion with the filing of an FIR, comes to an abrupt end which is
against the most basic tenets of justice and causes an irreparable
injury to the entire society including victims.

498. nplhi Police as wP.11. ... CRT shall rrcRte n Special Cell for
tracing out the Prodnimed Persons/Offender for attaching their
.rtn.v.hlp/iinmovable properties_MdJkJMr_^^

Police as wf-11 as CBI ar^. nt. liberty to hRve a consolidated SpecM
Cell. This Spp.ei^l Cell be created within a period of four weeks.
499. This Court is of the view that it would be appropriate and in
the interest of justice to constitute a High-Powered Committee to

■ supervise the implementation of Guidelines laid down by this Court
relating to the Proclaimed Persons/Offenders. In view of the above,

,h.

.'v'-

r'

CRL.M.C. 5328/2013 & CRL.M.C. 4438/2013 Page 173 of 185



a Committee is hereby constituted comprising of the fdllB#lri|
members;

(i) Joint Secretary to be nominated by the Secretary, MiiilStiy
of Home Affairs. 'M-i

-  (ii) Principal Secretary (Law), Department of Law, Justice &
Legislative Affairs, Goverment of NCI Delhi. ^ _

(ill) Special Commissioner of Delhi Police to be nominated by
Commissioner of Police. ta- %

(iv) Additional Director of CBI to be nominated by Director,
CBI . -

(V) Joint Director (CCTNS) to be nominated by Director
General of Bureau of Police Research & Development

(vi) ESer S. Rathl, Officer of DHJS presently posted ̂
■ Registrar and OSD to Hon'ble the Chief Justice of Delhi
High Court, as a Convenor.

(vii) Mr. Kanwal Jeet Arora, Officer of DHJS presently posted
as Member Secretary, DSLSA. , , " • • i

(viii) Mr. Shashikant Sharma, HOD, Inter-operable Crimma
Justice System (ICJS), NIC.

(ix) Mr. Nikhil Goel; Standing Counsel for CBI.
(x) Mr. Sanjay Lao, Standing Counsel for Delhi Police.

500. The constitution of the Committee shall be appropriately
notified by the Ministry of Home Affairs, Government of India
within four weeks along with provisioning of necessary secretarial
assistance.

501. This Court has issued various guidelines for early
apprehension of the Proclaimed Persons/Offenders. All the
Guidelines are important and need to be implemented. .However, if
all the Guidelines cannot be implemented immediately, the same
may be implemented in a phased manner under the supervision of
the above Committee.
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509 The Committee shall convene the first meeting ^
weeks and shall, after hearing the Delhi Police and CBI, dt^.c« ^
which Guidelines can be implemented immediately. The Commfttee ■
shall thereafter meet at least once a month for implementation offt e
mmaining guidelines in a phased manner. The Committee shad
ensure that all the Guidelines are implemented in a phased manner
within a period of eight months to one year.
503 The Committee shall also consider Unified Criminal JusUce
System. Research Paper filed by Mr. Surinder S. Rathr wh.eh
contains valuable innovative suggestions for brmgmg m the muc
desired efficiency in the Criminal Justice System through intelligent .
digitization. . n

504 The Committee shall supervise the implementation of e
Guidelines issued by this Court to be followed by Delhi Police as
well as CBI. Delhi Police as well as CBI shall file the unaftmrly
Status Report before the Committee giving the list of the Proclaimed
Persons/Offenders, efforts made to trace out the Proclame
Persons/Offenders, efforts made to trace and attach the movable and
immovable properties of the Proclaimed Persons/Offenders and the
prosecution under Sections 174A and 229A IPC. The first
compliance report for the quarter OD' August, 2021 to 31 October
2021 be filed by 15'' November, 2021 and thereafter by 15 of each
quarter. The same be considered by the Committee within four
weeks thereafter. The Committee shall, after' considering the
compliance reports, issue fresh directions as may be considered
necessary to implement the Guidelines.
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505. In Hussain v. Union of India, (2017) 5 SCC 702,^ the
Supreme Court noted that the trials were getting delayed on account
of absconding of one or the other accused during the trial. The
Supreme Court noted Section 339-B of the Code of Criminal
Procedure, 1898 of Bangladesh which permitted trial in absenha.
The Supreme Court recommended similar amendment of CrPC to
reduce the delay due to the absconding of the accused during the
trial. The Central Government shall consider the same within eight
weeks. Relevant portion of the said judgment is reproduced
hereunder;

"23 Another suggestion which cropped up during the
hearing of the present case relates to remedying the
situation of delay in trials on account of absconding of
one or the other accused during the trial. In this regard
our attention has been drawn to an amendment^ in the
Code of Criminal Procedure, 1898 of Bangladesh by
way of adding Section 339-B to the following effect:

"^89-B. Trinl in absentia.—(1) Where after the
compliance with the requirements of Section 87
and Section 88, the Court has reason to believe^
that an accused person has absconded or
concealing himself so that he cannot be arrested
and produced for trial and there is no immediate
prospect of arresting him, the Court taking
cognizance of the offence complained of shall, by
order published in at least two national daily
Bengali Newspapers having wide circulation,
direct such person to appear before it within such
period as may be specified in the order, and if
such person fails to comply with such direction,
he shall be tried in his absence.
(2) Where in a case after the production or
appearance of an accused before the Court or his

y,' -y

CRL.M. C. 5328/2013 & CRL.M.C. 4438/2013 Page 176 of 185



release on bail, the accused person absconds or
fails to appear, the procedure as laid down in
sub-section (1) shall not apply and the Court
competent to try such person for the offence
complained of shall, recording its decision so to
do, try such person in his absence.

24. It is for the authority concerned to take cognizance
of the above amendment which may considerably
reduce delay in cases where one or the other accused
absconds daring the trial "

506. This Court appreciates the exemplary work done by the
Internal Committees of CBI as well as Delhi Police in terms of the
directions issued by this Court on January, 2021.

507. This Court appreciates the valuable and effective assistance
rendered by Mr. Surinder S, Rathi, OSD-eum- Registrar to Hon'ble
Chief Justice of High Court of Delhi, Mr. Nikhil Goel, Standing
Counsel for CBI, Ms. Nandita Rao, Additional Standing Counsel for
GNCTD, Mr. Dayan Krishnan, Senior Advocate, Mr. N. Plarinaran,
Senior Advocate, Mr. Vikas Pahwa, Senior Advocate; Mr.
Rajshekhar Rao, Senior Advocate, Dr. L.S. Chaudhary, Advocate,
Mr. Rajiv K. Garg, Advocate, and Prof. (Dr.) G.S. Bajpai, Viee
Chancellor, NTIJ Patiala and former Professor of Criminology and
Criminal „ Justice, National Law University, Delhi, Mr. Akshay

■  Chowdhary and Ms. Anjali Agrawal, Law Researchers attached to
this Court.

508. These petitions are disposed of. It is clarified that these.cases
have already been decided on merits.

.! R' • .
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AnnexMfe A

PROFOllMA OF DETAILS TO BE CQT.T.ECTED DURING

INVESTIGATION

GENERAL INFORMATION

Sr. No.:

FIR/DD No.

Police Station:

Details of Investigating Officer:

Name:

Rank:

Poliee Station:

Name

Complete

Residential

address

Complete

Permanent

address

Age

Contact No.(s)

Details of

Family

Member(s) and

respective

Contact No. (s)

Occupational

details
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Type of
Document

Number of Document Whether

photocopy
attached

Driving Licence
Yes/No

Aadhaar Card
Yes / No

PAN Card
Yes/No

Voter ID
Yes / No

Passport
Yes / No

Ration Card
Yes / No

Bank Passbook
Yes / No

Telephone Bill
Yes / No

Electricity Bill
Yes / No

Fd.ECTRONIC MEDIA DETAILS OF THE ACCUSED

E- mail ID

Facebook ID

and associated

email

Twitter ID and

associated

email

-

Linkedin ID

and associated

email

■

WhatsApp

Number

Any other
social media

account and its

relevant details ■
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Annexure B_

m^np-OBMA OFPEimSjaBEFURWSHp^
ArrtTSRl-)AT'r"'!'TTlvrF,OFBAIL

Sr. No.; ^—
FIR/DD/Case No.:

Police Station/Court:

(name) resident of (P^ace) having
warrant by the officer m charge of

__ police station (or having been brought before the Court c _
;;;;;^;^^;;;,^fence 0f_,and required to give security for nay attendance
belbre such officer or Court on condition that I shall attend such offrce. or
Court on every day on which any trial is held with regard to such charge, an tn
case of nry making default herein, or being absconded or concealed myself and
, fail to appear at a specific place and at a specified time, 1 bmd myself to ge
my property/properties, as mentioned herein, attached by the Court, firrt er
bind myself to disclose any change in my residential- address/permanent
address/ phone number/ mobile number/ other contact details to the officer m
charge of police station/Court. ,

Date.

DETAILS OF THE ACCUSED

Name

Complete
Residential

address

Complete
Permanent

address

Age

Contact No.(s)

Details of

Family
Member(s) and
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respective
Contact No^
Occupational ■■

OK ioOF O. „,.NnKICAnON/H^K O.
V,. Details of DocumentType of photocopy
Document attached

Yes / No

Driving Lieence
Yes / No

Aadhaar Card

Yes / No

PAN Card
Yes/No

Voter ID

Yes / No
Passport

Yes / No
Ration Card

Yes / No
Bank Passbook

Yes/No
Telephone Bill

Yes / No
Electricity Bill

ITT irrTTjONIC DETAILS OF THE ACCUSED

[■ rniiil ID

Facebook ID and
registered email

TDxU

Twitter ID and
registered email

in

Linkedin ID and
registered email

TT)

WhatsApp

Any other social
media account
and its relevant

details
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Amiexure C

J  I

phofORMA "P IW,tails KF.f; arding ptibt.tcatiqn
|,,vn-.pn cFrTTON 82 CrPC

Sr. No.:
FIR/DD/Casc No.:

Police Station/Court:

HF OFFICER yN IRIJS FED WITH PUBLICATIONDETAILS OF THE

Name

Designation

Contact No.(s)

r PERSON AGAINST WHOME PROCLAMATION IS TO
BE PUBLISHED

DETAILS OF

Name

Complete

Residential

address

Complete

Permanent

address
—J

Contact No.(s)

Details of

Family

Member(s) and

respective

Contact No. (s)
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S.No.

1.

j.

4.

6

details of the process

Detail —-

Whether the proelamation was read out
in a conspicuous place of the town or
village in which the person resides. It
not, give reasons.

Response

Yes / No

proclamation was recorded on video? If
not, give reasons.

Whetherthe video of the reading out of
the proclamation is attached with the
form? If not, give reasons.

Whetherthe house or homestead in
which the person resides could be
identified? If not, give reasons.

Whiter the house or homestead in
which the person resides was
photographed? If not, give reasons,

Yes / No

Yes / No

Yes / No

Yes / No

Whether the photograph of the house or
homestead in which the person resides,
is attached with this form? If not, give
reasons.

Yes / No

Whether the proclamation was affixed to
a conspicuous part of the house or
homestead in which the person resides?
If not, give reasons.

Whether the proclamation affixed to a
conspicuous part of the house or
homestead in which the person resides,
was photographed? If not, give reasons.

Yes / No

Yes / No
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Whether the photograph of the
proclamation affixed to a conspicuous
part of the house or homestead m which
the person resides, is attached with this
form? If not, give reasons.

Yes / No

.--I
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